TRANSLATION/SUMMARY OF THE QUÉBEC APPEAL COURT DECISION

The French side of NAWL’s web site contains the official summary and complete decision of the Québec Appeal Court ruling in Gosselin c. Québec (Procureur général), [1999] R.J.Q. 1033. Since these are only available in French, we offer the following translation/summary to visitors to our site.

[Disclaimer]
In the Québec Appeal Court ruling, each judge writes separate reasons for her or his decision on each question before the Court. There is little agreement among the three judges (Justices Baudouin, Mailhot and Robert). Justice Robert introduces the case, relates the facts that gave rise to the claim and presents the legislative framework in which Ms. Gosselin’s claim is situated. 
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Introduction of the case

Justice Robert introduces the case and explains the legislative framework in which it is situated.

Paragraph:

42 The Appellant [Ms. Gosselin] is appealing a decision of the Superior Court, district of Montréal (the Honourable Paul Reeves, May 27th, 1992) rejecting her claim for a declaration that section 29a of the Social Aid Regulation, adopted pursuant to section 31 of the Social Aid Act, is void.

43 The Appellant argues that this provision is unconstitutional because it infringes on her right to equality and her right to security guaranteed by sections 15 and 7 of the Canadian Charter, and that this infringement is not justified under section 1 of the Charter. She also argues that the challenged provision violates her right to financial assistance guaranteed by section 45 of the Québec Charter of Human Rights and Freedoms.  

44 Section 29a of the Regulation had the effect of reducing by about two-thirds the amount of the social assistance benefit granted to recipients who are less than thirty years of age, able to work and living alone. Were it not for her age, Louise Gosselin would have been entitled to a benefit of $448 a month, instead of $173 (the reduced rate).

45 The Regulation was abolished when the Income Security Act came into effect on August 1st, 1989.

46 Ms. Gosselin instituted her action as a Class Action. By virtue of the Canadian Charter, she asks the Court to declare section 29a of the Regulation inoperable as of April 17th, 1987, the date on which the Canadian Charter came into effect in Québec. She also asks that section 29a of the Regulation be invalidated pursuant to the Québec Charter.

47 In her statement of claim, she asks for retroactive payment of the difference between the full benefit and the reduced benefit for all recipients of social assistance who were in her position between April 17th, 1987 and August 1st, 1989.

48 The trial hearing lasted fourteen days. The decision is 115 pages long. The Appeal Record contains more than 5,500 pages of documentary evidence and transcriptions. In order to better situate the debate, it is important to remember the legislative and social context prevailing at the time of the adoption of section 29a of the Regulation.  

Legislative Framework 

49 At the beginning of the sixties, financial assistance to persons in need was of a discretionary character and was found in several specific laws, such as the Act concerning Benefits for the Blind, the Act concerning Assistance for Invalids, the Act concerning Assistance for the Aged, the Act concerning Assistance for Needy Mothers and the Public Assistance Act. This last Act made distinctions according to age (over/under thirty years of age), ability to work and type of accommodation.

50 In 1963, a study committee questioned assistance according to these categories and proposed that Québec should instead recognize the principle according to which every individual in need has the right to assistance from the State, no matter what the immediate or remote cause of his or her need. The study committee recommended incorporating social assistance measures in a general law. The Social Aid Act came into effect on the 1st of November 1970. It universalized and integrated diverse financial assistance measures to indigent persons.

51 The Social Aid Act states, at section 6, that “Social Aid shall meet the ordinary and special needs of any family or individual lacking means of subsistence.” Ordinary and special needs are defined at section 5 of the Act. Food, clothing, household and personal requirements as well as any other costs relating to the habitation of a house or lodging are ordinary needs. All other needs are special needs. Aid is granted on the basis of the deficit that exists between the needs of a family or individual and their income. A person’s property is taken into account (section 3).

52 Section 31 of the Social Aid Act states that the government can determine, by regulation, “the extent to which the ordinary needs of a family or individual may be met by social aid”. It is explicitly provided that in determining assistance, “it is possible to take age into account”. The amount of ordinary needs is fixed by regulation (section 23 of the Social Aid Regulation) and periodically indexed. During the period in question, it rose from $434 on April 1st, 1985, to $507, on January 1st, 1989. This amount represented a provincial average. It did not vary according to place of residence or any other criterion.

53 However, the Social Aid Regulation adopted by virtue of the new Act maintained, at section 29a), the distinction which existed in the Public Assistance Act concerning people less than thirty years of age. It provided that:

“29.  Aid for ordinary needs cannot exceed:

a) $163 per month, for an individual able to work and less than thirty years old;

b) two times the amount stated in paragraph a) per month, for a family without dependent children, if the two spouses are able to work and less than thirty years of age.

The amounts set out in the first paragraph are increased by $10 a month per adult unless: 

a) the household lives with a parent or child;

b) the individual is placed in a foster home;

c) the household occupies a lodging administered by the Office of Municipal Housing (…).”

54 Assistance for the ordinary needs of a single adult, less than thirty years of age and able to work, is thus reduced. The reduced rate for single people able to work, initially fixed at 50% of the rate for people unable to work, was not indexed for the first years and ended up corresponding, in 1978, to 36% of the regular rate. This proportion was maintained until the Regulation was abolished in 1989. During the period in question, assistance went from $158 on April 1st, 1985 to $185 on January 1st, 1989, about one-third of the normal rate. For the purposes of the debate, we will consider the amount as being $170.

55 According to the government, the initial objective of limiting the benefits granted to people less than thirty years of age was to avoid attracting people to social assistance and to encourage them to look for work.

56 Even so, at the beginning of the 1980’s, one notes an important increase in the number of people receiving social assistance at the reduced rate, mainly because of more restrictive admissibility conditions for unemployment insurance, the increase in young people entering the active population (baby boomers) and, especially, the economic crisis. In November 1983, the government responded by setting up a series of measures for economic renewal and by declaring a new orientation for the social assistance regime in order to incorporate measures to promote youth employment. The Act Modifying the Social Aid Act was adopted in April 1984. It allowed the government to set up work and training activity programs.

57 Thus, on April 4th 1984, the government put into place three employability programs directed exclusively at recipients less than thirty years of age: the Catch-Up-In-School (Rattrapage scolaire) Program, the Work Apprenticeship Program and the Community Work Program (sections 35 and following of the Social Aid Regulation). The objective of these programs was to facilitate the reinsertion of recipients in the job market and to allow recipients to get supplementary benefits for “special needs” as defined by the law. (Special needs are enumerated at section 32 and following of the Regulation: legal aid, funerals, transportation and ambulance, and so on. Assistance to recipients who participated in the employability programs was granted to cover special needs and not ordinary needs). Participation in the last two programs led to parity with the ordinary rate. Participants in the Catch-Up-In-School (Rattrapage scolaire) Program obtained an allowance that was $100 less per month.

58 One must remember that, according to section 12 of the Social Aid Act, assistance can be refused, discontinued, suspended or reduced if a person, without sufficient reason, a) refuses or abandons employment; b) refuses to participate or to continue to participate in a recovery plan proposed by the Minister, except to the extent provided for in the Regulation, or, c) refuses to exercise rights and recourse available to him or her.

59 The provincial government could not penalize a recipient who refused or ceased to participate in an employability program. This prohibition was imposed on it by the Canada Assistance Plan, which financed half of the provincial social assistance programs. The government thus chose to limit the assistance offered to young people, but to increase it if they participated in the programs.

60 One notes that the Social Aid Act contained a derogatory clause from the Constitution Act, which ceased to apply as of April 17th, 1987. The act was thus subject to the Canadian Charter as of this date. The challenged provisions were abolished August 1st, 1989, when the Income Security Act replaced the Social Aid Act.
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SECTION 15 (Canadian Charter)

Justice Mailhot on section 15

Mailhot J. refers to the three-part test set out by Iacobucci J. in Law v. Canada, [1999] 1 S.C.R. 497 and remarks that even if the Law case involved different legislation, “the facts are not dissimilar”. 

In her opinion, Ms. Gosselin does not pass the third part of the test set out in Law, or more specifically, “C. Does the differential treatment discriminate, by imposing a burden upon or withholding a benefit from the claimant in a manner which reflects the stereotypical application of presumed group or personal characteristics, or which otherwise has the effect of perpetuating or promoting the view that the individual is less capable or worthy of recognition or value as a human being or as a member of Canadian society, equally deserving of concern, respect, and consideration?”

She relies on the following passages, written by Iacobucci J., in Law: 

“…Relatively speaking, adults under the age of 45 have not been consistently and routinely subjected to the sorts of discrimination faced by some of Canada's discrete and insular minorities. For this reason, it will be more difficult as a practical matter for this Court to reason, from facts of which the Court may appropriately take judicial notice, that the legislative distinction at issue violates the human dignity of the appellant….

As the appellant states, reflected in the age distinctions in the survivor's pension provisions of the CPP appears to be the notion that young persons experience fewer impediments to long-term labour force participation and are generally in a better position than older persons to replace independently over the long run as a working member of Canadian society the income of a deceased spouse. It seems to me that the increasing difficulty with which one can find and maintain employment as one grows older is a matter of which a court may appropriately take judicial notice. Indeed, this Court has often recognized age as a factor in the context of labour force attachment and detachment. For example, writing for the majority in McKinney, supra, La Forest J. stated as follows, at p. 299:     

Barring specific skills, it is generally known that persons over 45 have more difficulty finding work than others. They do not have the flexibility of the young, a disadvantage often accentuated by the fact that the latter are frequently more recently trained in the more modern skills…
The answers to the questions which I posed above with respect to human dignity thus lie, in part, in the aim and effects of the legislation in providing long-term financial security for Canadians who lose a spouse, coupled with the greater flexibility and opportunity of younger people without dependent children or disabilities to achieve long-term security absent their spouse. Yes, the law imposes a disadvantage on younger spouses in this class. But it is unlikely to be a substantive disadvantage, viewed in the long term. The law on its face treats such younger people differently, but the differential treatment does not reflect or promote the notion that they are less capable or less deserving of concern, respect, and consideration, when the dual perspectives of long-term security and the greater opportunity of youth are considered. Nor does the differential treatment perpetuate the view that people in this class are less capable or less worthy of recognition or value as human beings or as members of Canadian society. Given the contemporary and historical context of the differential treatment and those affected by it, the legislation does not stereotype, exclude, or devalue adults under 45. The law functions not by the device of stereotype, but by distinctions corresponding to the actual situation of individuals it affects. By being young, the appellant, a fortiori, has greater prospect of long-term income replacement.

Another factor supporting the view that the impugned CPP provisions do not violate essential human dignity is the clear ameliorative purpose of the pension scheme for older surviving spouses. …

The challenged legislation simply reflects the fact that people in the appellant's position are more able to overcome long-term need because of the nature of a human being's life cycle. Those who are younger when they lose a spouse are more able to replace the income lost from the death of a spouse. A reasonable person under the age of 45 who takes into account the contextual factors relevant to the claim would properly interpret the distinction created by the CPP as suggesting that younger people are more likely to find a new spouse, are more able to retrain or obtain new employment, and have more time to adapt to their changed financial situation before retirement. Young people are inherently better able to initiate and maintain long-term labour force participation, and as such the impugned CPP provisions cannot be said to impose a discriminatory disadvantage upon them. In such narrow circumstances, where legislation does not demean the dignity of those it excludes in either its purpose or its effects, it is open to the legislature to use age as a proxy for long-term need.” (Paragraphs 95 and 101 to 104.)

Mailhot J. ends with the following statement:

9 I therefore conclude, with great regard for contrary opinions, that the challenged provisions do not constitute provisions incompatible with the dignity and the liberty of the group to which the appellant belongs and that they do not violate section 15(1) of the Charter: the aide program, looked at in its entirety (including in particular the Work, Catch-Up-In-School (Rattrapage scolaire) and paid Apprenticeship programs) and placed in its context does not generate adverse effects within the meaning of the jurisprudential interpretation given up until now to section 15.

Justice Baudouin on section 15

Baudouin J. writes:

16 As we know, significant differences of opinion exist within the Supreme Court on the framework of analysis appropriate for the application of section 15 (Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, R. v. Turpin, [1989] 1 S.C.R. 1296, Thibaudeau v. Canada, [1995] 2 S.C.R. 627, Egan v. Canada, [1995] 2 S.C.R. 513, Miron v. Trudel, [1995] 2 S.C.R. 418, Vriend v. Alberta, [1998] 1 S.C.R. 493). However, the two-step method generally seems to be accepted.

17 It is clear, and indeed this is not contested, that the appellant easily passes the first step: the impugned regulatory provision effectively creates a distinction based on age.

18 Does this distinction bring about illegal discrimination? As for my colleague [Robert J.], the answer leaves no doubt in my mind, as people less than thirty years of age had to undergo economic hardship that those older than thirty did not…

Baudouin J. thus concludes that the Social Aid Regulation violates section 15 of the Canadian Charter.

Justice Robert on section 15

Robert J. first explains that Ms. Gosselin argues that the constitutionality of section 29a) of the Social Aid Regulation should be considered alone, without taking into account the employability programs. The government, however, contends the contrary, arguing that with the programs, recipients less than thirty years of age received equal benefit of the law and no adverse effect had been proven.

Robert J. refers to Vriend, where Justices Cory and Iacobucci quote Egan:

“… The first step is to determine whether, due to a distinction created by the questioned law, a claimant's right to equality before the law, equality under the law, equal protection of the law or equal benefit of the law has been denied. During this first step, the inquiry should focus upon whether the challenged law has drawn a distinction between the claimant and others, based on personal characteristics.

Not every distinction created by legislation gives rise to discrimination. Therefore, the second step must be to determine whether the distinction created by the law results in discrimination. In order to make this determination, it is necessary to consider first, whether the equality right was denied on the basis of a personal characteristic which is either enumerated in s. 15(1) or which is analogous to those enumerated, and second, whether that distinction has the effect on the claimant of imposing a burden, obligation or disadvantage not imposed upon others or of withholding or limiting access to benefits or advantages which are available to others.” (Paragraphs 130 -131)

Robert J. then applies this test. Firstly, he concludes that section 29a) of the Social Aid Regulation established a distinction based on a personal characteristic, in this case, age. He states clearly that whether or not one considers the employability programs, young recipients did not receive the equal benefit of the law.

Secondly, Robert J. is of the opinion that the denial of the right to equality was based on a personal characteristic, age. This distinction had the effect of imposing a burden or disadvantage on Ms. Gosselin not imposed upon others and of withholding access to advantages available to others. He notes that over 73% of young social assistance recipients received only the reduced rate, and further, that even if all the young recipients had participated in a program, participants in the Catch-Up-In-School (Rattrapage scolaire) Program still received $100 less a month than the full rate. As well, places in the programs were limited and conditions of admissibility considerably restricted access to the programs.

Robert J. brings to mind that discrimination is not limited to cases that rely on the device of stereotype, and discriminatory provisions can also have as their object “to ameliorate the position of groups within Canadian society who have suffered disadvantage by exclusion from mainstream society. » (Eaton v. Brant County School District, [1997] 1 S.C.R. 241).

In response to the government’s arguments about why certain recipients less than thirty years of age did not participate in the employability programs, Robert J. states that in his mind, Ms. Gosselin did not have to prove that every member of the group that she represents has suffered prejudice (Symes v. Canada, [1993] 4 S.C.R. 695, paragraphs 768 - 771), nor even that she herself has suffered prejudice, as long as she demonstrates adverse impact on the group to which she belongs. 

He then quotes from Eldridge:

“…This Court has held that if claimants prove that the equality rights of members of the group to which they belong have been infringed, they need not establish a violation of their own particular rights. In Egan, supra, the government contended that, given the net benefit available to them pursuant to other legislation, a homosexual couple was not negatively affected by the denial of a spousal allowance under the Old Age Security Act, R.S.C., 1985, c. O-9. In rejecting this submission, I commented as follows, at para. 12:
…the respondent contends that the appellants have suffered no prejudice….I would simply dispose of this argument on the ground that, while this may be true in this specific instance, there is nothing to show that this is generally the case with homosexual couples, which is the point the respondent must establish.

Similarly, Cory J. stated in Egan, at para. 153, that the "appellants must demonstrate that homosexual couples in general are denied equal benefit of the law, not that they themselves are suffering a particular or unique denial of a benefit" (emphasis in original).”

Robert J. concludes that Ms. Gosselin and the members of the group to which she belongs, social assistance recipients less than thirty years of age, were victims of a serious violation of their right to equality on the basis of age.

Reasons for judgement:
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SECTION 1 (Canadian Charter)

Justice Baudouin on section 1

Justice Baudouin applies the Oakes test (R. v. Oakes, [1986] 1 S.C.R. 103), and quotes La Forest J. in Andrews c. Law Society of British Columbia, [1989] 1 S.C.R. 143:

“The degree to which a free and democratic society such as Canada should tolerate differentiation based on personal characteristics cannot be ascertained by an easy calculus.  There will rarely, if ever, be a perfect congruence between means and ends, save where legislation has discriminatory purposes.  The matter must, as earlier cases have held, involve a test of proportionality.  In cases of this kind, the test must be approached in a flexible manner.  The analysis should be functional, focussing on the character of the classification in question, the constitutional and societal importance of the interests adversely affected, the relative importance to the individuals affected of the benefit of which they are deprived, and the importance of the state interest.” (p.189)

He then states:

19 … section 1 thus confers on judges the right to make an assessment and authorizes them to make social policy value judgements (R. v. Keegstra, [1990] 3 S.C.R. 697, pages 735 and 736; “Commentaires”, Gérald-A. Baudouin, (1992) 24 Ottawa L. Rev. 1)

According to Baudouin J., the first criterion of the Oakes test is satisfied. There was, at the time when the impugned measure was taken, a substantial and pressing objective: 

20 …Large numbers of young workers, who were potentially economically active, depended on social assistance. It was thus appropriate to encourage them either to return to the work force, by making social security benefits less attractive, or to participate more in the retraining programs set up by the government…

In Baudouin J.’s view, the legislator’s intention at the time at which the law was adopted must be evaluated.

The second criterion of the Oakes test – proportionality – is also met. There was an obvious rational connection between the objective pursued and the means used by the government to achieve it.

Furthermore, in Baudouin J.’s opinion, the impairment of Ms. Gosselin’s equality right is minimal. It is sufficient that the measure fall within a range of reasonable alternatives (Thomson Newspapers Ltd v. Canada, [1998] 1 S.C.R. 877). The test is not to compare the measure with one that, looking back, would have been better. The cut-off at thirty years of age is not significant. Completely abolishing section 29a) of the Social Aid Regulation or setting up a program identical to the one established by the current legislation, was not, “for obvious reasons”, an option. Global reform of social assistance policy is a lengthy process and the need to address the problem of young people confined to social assistance was one of some urgency. Baudouin J. writes:

23 In this respect, within the analysis and the constraints imposed by section 1, the government’s right to proceed incrementally in setting up broadly based social measures is well recognized (McKinney v. University of Guelph, [1990] 3 S.C.R. 230, page 317).

Whereas as Robert J. found that it would have been possible, without changing the criterion of age (30 years), to considerably reduce the impairment of the equality right, Baudouin J. disagrees.

26 I first note, as a preliminary comment, that it is easy for the courts, several years after an alleged violation, in an entirely different context and without the political, economic and social constraints of governments, to criticize their decisions and to second-guess the legislator (Egan v. Canada, [1995] 2 S.C.R. 513, pages 572 – 576; Irwin Toy Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927, page 990). It is therefore with great circumspection and respect for decisions which are essentially political and not of a legal nature that, I believe, the courts should approach this exercise. And this is especially true when, as is the case, the Supreme Court has declared that such deference is even more necessary when governmental decisions based on the distribution of scarce resources are subjected to judicial review. In this respect, in McKinney v. University of Guelph, La Forest J. wrote:
“The majority in Irwin Toy Ltd. v. Québec (Attorney General), supra, made it clear that the reconciliation of claims not only of competing individuals or groups but also the proper distribution of scarce resources must be weighed in a s. 1 analysis.  Having observed that the courts can ascertain with "some certainty" whether the "least drastic means" has been chosen to achieve a desired objective where the government is the "singular antagonist", typically in the case of criminal sanctions and prosecutions, the majority then noted that this was not the case with polycentric situations.  It added, at p. 994:

The same degree of certainty may not be achievable in cases involving the reconciliation of claims of competing individuals or groups or the distribution of scarce government resources. 

Weighing all the above matters, I conclude that, to paraphrase the remarks from Irwin Toy Ltd. v. Québec (Attorney General), supra, previously cited, on the evidence the universities had a reasonable basis for concluding that their mandatory retirement policies impaired the appellants' rights as little articles possible given the pressing and substantial objectives they sought to achieve.” (Page 288; see also PSAC v. Canada, [1987] 1 S.C.R. 424, page 442 and Libman v. Québec (A.G.), [1997] 3 S.C.R. 569, paragraphs 59 and 39.)

27 First of all, because we are dealing with social issues, the weighing of the evidence brought forth should be done in the context of the time of the adoption of the measure. Thus, in Irwin Toy Ltd. v. Québec (Attorney General), supra, p. 994, the majority wrote:
“In the instant case, the Court is called upon to assess competing social science evidence respecting the appropriate means for addressing the problem of children's advertising.  The question is whether the government had a reasonable basis, on the evidence tendered, for concluding that the ban on all advertising directed at children impaired freedom of expression as little as possible given the government's pressing and substantial objective.  [Emphasis added.]”

In Ross v. New Brunswick School District No 15, [1996] 1 S.C.R. 825, at pages 871 and 872, La Forest J. also wrote for the majority:

“The factors to be considered in applying the Oakes test have frequently been reviewed, most recently in RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, where both the majority and minority agreed that an approach involving a "formalistic `test' uniformly applicable in all circumstances" must be eschewed.  Rather, the Oakes test should be applied flexibly, so as to achieve a proper balance between individual rights and community needs.  In undertaking this task, courts must take into account both the nature of the infringed right and the specific values the state relies on to justify the infringement.  This involves a close attention to context. McLachlin J. in RJR-MacDonald, supra, reiterated her statement in Rocket v. Royal College of Dental Surgeons of Ontario, [1990] 2 S.C.R. 232, at pp. 246-47, that conflicting values must be placed in their factual and social context when undertaking a s. 1 analysis.”

At the time of the section 1 analysis, the government can, however, in order to illustrate the pressing and substantial nature of the objective and the proportionality of the measure adopted, call upon the strongest elements of evidence that exist (Irwin Toy, p.984).

28 In the present instance, in order to achieve its objectives, the government did not only try to avoid inciting the group of young people targeted by its policy to continue to live off social assistance. It also developed paid Work, Training, Catch-Up-In-School (Rattrapage scolaire) and Apprenticeship programs. These programs were described at length in the testimony of the experts called and I am convinced that their genesis, their analysis and their planning were done, at the time, with expertise and rigor. The politicians’ choice was particularly difficult and I do not think that a posteriori, the appreciation of the reasonable possibility of minimizing impairment should necessarily be made with regard to the success or the failure of these measures. Numerous social, economic, cultural or other factors can influence the fate and the success of these programs. It is no doubt possible to conduct an autopsy of them. But that does not imply that at the time when they were designed and implemented, they were already stillborn, moribund or destined to become so. As I understand it, the criterion of proportionality imposes only an obligation of means, not of results, and even less of a guarantee. (R. v. Edwards Books and Art Ltd, [1986] 2 S.C.R 713, pages 794-795; Black v. Law Society of Alberta, [1989] 1 S.C.R 591, pages 627-628; ; E.P. Mendes, "The Crucible of the Charter:  Judicial Principle v. Judicial Deference in the Context of Section 1", in G.A. Beaudoin et E.P. Mendes, Charte canadienne des droits et libertés, 3e édition, Wilson & Lafleur, at page 127.) Thus, in Black v. Law Society of Alberta, [1989] 1 R.C.S. 511, at pages 627-628, La Forest J., with Chief Justice Dickson and Wilson J. concurring, states:

“The second step in the s. 1 analysis involves an assessment of the proportionality of the means employed to achieve the objective pursued.  The nature of this proportionality test will, of course, necessarily vary with the circumstances.  We must keep in mind the words of Dickson C.J. in R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, at pp. 768-69:
Both in articulating the standard of proof and in describing the criteria comprising the proportionality requirement the Court has been careful to avoid rigid and inflexible standards.

The legislature must be given sufficient scope to achieve its objective.  As I noted in R. v. Edwards Books and Art Ltd., at p. 795, in struggling with questions of social policy and attempting to deal with conflicting pressures, "a legislature must be given reasonable room to manoeuvre".  The term "reasonable limit" is used in s. 1 and must be given meaning.  Inherent in the word "reasonable" is the notion of flexibility. Section 1 does not advocate perfection.  But, as I shall attempt to demonstrate, however flexible one may be, the present rules do not pass muster under s. 1.”
In my opinion, Exhibit AG-49 entitled: “Social Assistance Employability Measures: origin, significance and scope” and the expert testimony are significant. The impugned measure was part of a global policy, a coherent whole, and the measures taken to reduce the risk following the application of the policy affecting people less than thirty years of age were reasonable. Even if these measures ultimately had mixed success, did not fully attain their objective and actually caused additional risks for certain members of the group, this is not, in and of itself, conclusive.

29 The record clearly shows that the employability programs (Catch-Up-In-School (Rattrapage scolaire), Work Apprenticeship and Community Work) were not a success. I conclude that this semi-failure cannot be linked exclusively to the conditions that were imposed in order to participate in these programs. In effect, one must remember that these programs were voluntary. The people in question had to have the desire and the will to participate in renewal and retraining. In this respect, given that the programs’ semi-failure can derive from multiple factors and an imponderable set of reasons, the respondent’s burden of proof does not, in my opinion, require precise identification of the reasons for the semi-failure.

Also, at the hearing, much was made of  the  fact  that  only  30 000  places  were  available  whereas  there  were 75 000 potential candidates. This disproportion, which in itself would have been very worrying, is, however, well explained by the evidence. The government had, in fact, rightly anticipated that an important number of the future beneficiaries of these programs would not participate in these measures because they were living with their parents (…) or had sufficient additional incomes, be they declared or not (…).

30 As well, as counsel for the government indicated at the hearing, a supplementary, open envelope had been freed up for Catch-Up-In-School (Rattrapage scolaire) programs. In any case, it was never proven that certain recipients were refused access to a program. I cannot see why the government would have had to create 75 000 places of which at least half would have been useless, thereby creating considerable expenditures for the public.

31 One can no doubt dispense with the details of the programs as a whole. I note simply that, in my opinion, the government has amply satisfied its burden of proof and established that there was a reasonable and acceptable proportionality between detriment and benefit. The mere fact that the anticipated objectives did not materialize does not mean that they were not legitimate and, above all, does not allow one to conclude in an absence of proportionality. On this point, I concur, without, however, necessarily sharing the analysis and the reasoning of the Superior Court, with the trial judge’s opinion, and see no reason to intervene.

Justice Robert on section 1

Robert J. points out that the Oakes test was revisited in RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199. He notes that section 1 calls for a flexible analysis, one that allows for a balance between individual rights and the needs of the community. He stresses that a section 1 analysis must be undertaken with a close attention to context (Thomson Newspapers v. Canada, [1998] 1 S.C.R. 877 at page 939; see also R. v. Edwards Books and Art Ltd, [1986] 2 S.C.R 713; United States of America v. Cotroni, [1989] 1 S.C.R 1469 at pages 1489-1490; McKinney v. University of Guelph, [1990] 3 S.C.R. 229 at pages 280-281; Stoffman v. Vancouver General Hospital, [1990] 3 R.C.S. 483 at pages 520-521; Committee for the Republic of Canada v. Canada, [1991] 1 R.C.S. 139, 221-222; RJR-MacDonald, at page 330; Ross v. New Brunswick School District No. 15, [1996] 1 R.C.S. 825 at pages 871-872). He examines the two branches of the Oakes test, or in other words, the question of (i) whether the government had a pressing and substantial objective in adopting the legislation that infringes upon a right guaranteed by the Charter; and (ii) whether the means chosen to attain this objective were proportional to the objective the government was pursuing.
To begin with, Robert J. explains that on one hand, the government argues that the objective to be examined is the objective of the law in June 1987 (two years after the coming into effect of section 15, when the notwithstanding clause expired), rather than the objective of the law when it was adopted in 1970. Since the employability programs had existed since 1984, the section 1 analysis must therefore include these programs. The government thus puts forth two objectives for the section 1 analysis of the social assistance legislation:

- providing last resort assistance to persons lacking the means of subsistence (section 7 of the Social Assistance Act);

- increasing the social assistance rate, while at the same time improving the employability of people under 30 years of age.

On the other hand, Ms. Gosselin, relying on R. v. Big M. Drug Mart Ltd., [1985] 1 S.C.R. 295, argues that the section 1 analysis pertains to the objective of the law at the time of its adoption in 1970.

Robert J. concludes that the section 1 analysis involves section 29a) of the Social Aid Regulation, rather than the Act as a whole. He then applies the Oakes test to section 29a) of the Regulation.

(i) Pressing and substantial objective

Robert J. relates that expert witness for the government Denis Fugère testified that section 29a) of the Regulation was adopted to:

1. avoid attracting young people to public assistance in a context where work was available;

2. encourage parental responsibility after the age of the majority;

3. exercise budgetary restraint, given the potential costs of the new uniform regime;

4. encourage young people to work and to facilitate their entry into the job market.

According to Mr. Fugère, initially, the principal objective of the reduced rate was to avoid attracting young people to public assistance. With the dramatic increase in the number of young people relying on social assistance, it gradually shifted to encouraging young people to work and facilitating their entering the job market. Robert J. states that in his view, this last objective was indeed a pressing and substantial one.

(ii) the proportionality requirement

To fulfill the proportionality requirement of the Oakes test, the means chosen by the government must have a rational connection to the objective pursued. The means chosen must also impair as little as possible the infringed Charter right. Finally, the deleterious effects of the challenged legislation must be proportional to its salutary effects.
Rational connection

Robert J., citing McLachlin J. in RJR-Macdonald, states that when we are talking about modifying human behaviour, it is not necessary to present scientific evidence that the means chosen by the government has some bearing on the objective, it is sufficient that the connection be logical and founded on reason. Robert J. then refers to Bastarache J. in Thomson Newspapers and affirms that nonetheless, that doesn’t mean that there is a lower standard of proof in social science matters.

Robert J. frames the question to be asked in the present case in the following manner: 

223 …was the legislator right to believe that the means chosen -- which is to say an allowance three times lower for young people, that could, however, be increased through participation in programs -- would permit the attainment of the stated objectives?

Robert J. concludes that yes, there was a rational connection between the reduced rate and the objective of encouraging young people to enter the job market, and also between the employability programs and this objective. While setting a cut-off point at thirty years of age was arbitrary and clearly a choice motivated by budgetary considerations, he finds that there was nonetheless a certain rationale to the government’s actions.

Minimal impairment

To meet the minimal impairment requirement, Robert J. affirms that it is sufficient that the measure fall within a range of reasonable alternatives (Thomson Newspapers at page 962; Société Radio-Canada v. New-Brunswick (A.G.), [1996] 3 S.C.R. 480 at page 509; RJR-Macdonald at pages 342-343).

Robert J. observes that traditionally, the Supreme Court has tended to distinguish situations where government acts as a “singular antagonist” of an individual, such as in criminal matters, from situations where government acts as a conciliator of claims of competing individuals or groups in the distribution of scarce government resources. In the latter, greater deference is accorded (see, for example, Ross v. School District No. 15 at page 876; Egan v. Canada, [1995] 2 S.C.R. 513; Irwin Toy Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927 at pages 993-994; McKinney at pages 286 and 304-305; Tétreault-Gadoury v. Canada, [1991] 2 S.C.R. 22). The government is allowed a certain leeway in deciding how to distribute limited resources (McKinney at page 288 and Egan at paragraph 104) and an incremental approach is accepted (McKinney at page 317).

However, Robert J. points out that government power is not absolute in social matters either, as a unanimous Court decided in Eldridge v. British Columbia (Attorney General), [1997] 3 R.C.S. 624:

“At the same time, the leeway to be granted to the state is not infinite. Governments must demonstrate that their actions infringe the rights in question no more than is reasonably necessary to achieve their goals.  Thus, I stated the following for the Court in Tétreault-Gadoury, supra, at p. 44:
It should go without saying, however, that the deference that will be accorded to the government when legislating in these matters does not give them an unrestricted licence to disregard an individual's Charter rights.” (Paragraph 86.)

In Thomson Newspapers, Bastarache J. indicated that it is difficult to draw a sharp distinction between legislation in which the state is the antagonist of the individual, and that in which it is acting as a mediator between different groups. He concludes that accordingly, there is not one category of cases in which a low standard of justification under s. 1 is applied, and another category in which a higher standard is applied. The extent of deference to be shown, even in social matters, is thus largely informed by the contextual factors of each case. Bastarache J. took into account factors such as the vulnerability of the group that the law sought to protect and the presence of opposing interests and concluded that in this case, since Canadian voters do not constitute a vulnerable group and since the interests of voters are not opposed to the interests of pollsters, “little deference should be shown” (page 963).

In RJR-Macdonald, McLachlin J. also said:

“As with context, however, care must be taken not to extend the notion of deference too far.  Deference must not be carried to the point of relieving the government of the burden which the Charter places upon it of demonstrating that the limits it has imposed on guaranteed rights are reasonable and justifiable. Parliament has its role: to choose the appropriate response to social problems within the limiting framework of the Constitution.  But the courts also have a role: to determine, objectively and impartially, whether Parliament's choice falls within the limiting framework of the Constitution.  The courts are no more permitted to abdicate their responsibility than is Parliament.  To carry judicial deference to the point of accepting Parliament's view simply on the basis that the problem is serious and the solution difficult, would be to diminish the role of the courts in the constitutional process and to weaken the structure of rights upon which our constitution and our nation is founded.” (Page 332.)

Robert J. identifies four facets to the minimal impairment analysis: the choice of thirty years of age as a distinguishing criterion; the possibility of abolishing section 29a) of the Regulation; the possibility of setting up a uniform regime of social assistance before 1989; and the sufficiency of the government’s evidence that the specific scheme for people less than thirty years of age impaired as little as possible their rights under the Charter. 

Concerning the choice of thirty years of age as a distinguishing criterion, Robert J. found that there was minimal impairment. Robert J. quotes Dickson J. in Irwin Toy:

“Where the legislature mediates between the competing claims of different groups in the community, it will inevitably be called upon to draw a line marking where one set of claims legitimately begins and the other fades away without access to complete knowledge as to its precise location.  If the legislature has made a reasonable assessment as to where the line is most properly drawn, especially if that assessment involves weighing conflicting scientific evidence and allocating scarce resources on this basis, it is not for the court to second guess.  That would only be to substitute one estimate for another.”
Robert J. is of the opinion that the problem with section 29a) of the Regulation is not the specific choice of thirty years of age as such, but the choice of age itself (as opposed to ability to work, currently used in the Income Security Act) as an intrinsic criterion that serves to determine assistance granted to individuals:

251 In my view, age was simply not an equitable criterion for establishing the amount of the benefit, or at least, a benefit that was four times [sic] lower than that granted to other recipients. The real problem here is that the legislator took advantage of the distinction concerning people less than thirty years of age that already existed in the law in order to begin the transition from an unconditional assistance regime to a conditional one. [The government] argues before us that the lack of financial resources at the time prevented it from extending the [new] regime to all recipients before 1989. The necessary conclusion, and I will return to this question later, is that the government imposed the cost of its reform exclusively on young social assistance recipients, which brought about unacceptable consequences for them that other social assistance recipients did not have to bear.

With respect to the possibility of abolishing section 29a) of the Social Aid Regulation, Robert J. found that there was minimal impairment. In his view, given the estimated $430,000,000 cost of extending parity to social assistance recipients less than thirty years of age, the Court should not intervene. In support of his view, he cites La Forest J. in McKinney:

“The majority in Irwin Toy Ltd. v. Québec (Attorney General), supra, made it clear that the reconciliation of claims not only of competing individuals or groups but also the proper distribution of scarce resources must be weighed in a s. 1 analysis. Having observed that the courts can ascertain with "some certainty" whether the "least drastic means" has been chosen to achieve a desired objective where the government is the "singular antagonist", typically in the case of criminal sanctions and prosecutions, the majority then noted that this was not the case with polycentric situations. It added, at p. 994:     

The same degree of certainty may not be achievable in cases involving the reconciliation of claims of competing individuals or groups or the distribution of scarce government resources.”

In McKinney, the Supreme Court also recognized the right for a government to act incrementally (“In looking at this type of issue, it is important to remember that a Legislature should not be obliged to deal with all aspects of a problem at once. It must surely be permitted to take incremental measures. It must be given reasonable leeway to deal with problems one step at a time, to balance possible inequalities under the law against other inequalities resulting from the adoption of a course of action, and to take account of the difficulties, whether social, economic or budgetary, that would arise if it attempted to deal with social and economic problems in their entirety, assuming such problems can ever be perceived in their entirety.”(page 317)). Robert J. notes that in Eldridge, RJR-MacDonald, Vriend v. Alberta, [1998] 1 R.C.S. 493 and Thomson Newspapers, the Supreme Court recently declared that deference should not be shown simply because a law pertains to a social issue or because it is clear that it is necessary to deal with one aspect of a problem at a time. However, in his mind, the situation in the present case is very different from that in Eldridge where the cost of providing sign language interpretation was only $150,000.

With respect to the possibility of setting up a uniform regime of social assistance before 1989, Robert J. once again found minimal impairment. The decision to set up a uniform regime and do away with any distinction based on age was made at the beginning of 1986; the Income Security Act was adopted in December 1988 and came into effect in August 1989. Given the scope of the reform, these delays were reasonable.

However, with respect to the sufficiency of the government’s evidence that the social assistance scheme for people less than thirty years of age impaired as little as possible their rights under the Charter, Robert J. found that there was not minimal impairment. According to Robert J., the government had to show that the conditions of admissibility were sufficiently flexible or loose so as to genuinely allow access to the programs. It had to show that it had acted reasonably in determining the conditions that would allow people less than thirty years of age to increase their social assistance rate. The content of the programs appears to Justice Roberts to be entirely appropriate. But in terms of minimal impairment, considerations pertaining to the number of places available, to conditions of admissibility to the programs, to waiting lists, to circulation of information about the existence of the programs as well as to the possibility of distributing the costs of the reform over the different age groups of social assistance recipients are all, in his mind, relevant to the question of minimal impairment.

In Robert J.’s view, the government had to ensure that most if not all young recipients had the opportunity to obtain parity on the sole condition of their willingness to participate in the employability programs. In Thomson Newspapers, Bastarache J. mentioned the “vulnerability of the group” and the “presence of conflicting interests” in weighing the degree of deference called for. In Robert J.’s eyes, young social assistance recipients are definitely a vulnerable group. Under the pretext of improving their employability, the government subjected them to differential treatment that deepened their pre-existing vulnerability. Further, in his view, this is not a case of conflicting interests either, because all social assistance recipients had the same interest in receiving sufficient assistance to provide themselves with the necessities of life.

Robert J. concludes that the government did not meet its burden of proving that impairment was minimal, that it was motivated by budgetary considerations and that it took advantage of the fact that for the last fifteen years, the legislation had distinguished between recipients over and less than thirty years of age.

Proportionality of the deleterious and salutary effects

Robert J. follows the test set out in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 at pages 888-889 for the third part of the proportionality test and considers the measures’ deleterious effects, their proportionality to the measures’ salutary effects and finally, their proportionality to the objective of the legislation.
The measures’ deleterious effects 

With regard to the deleterious effects of living on $170 a month, Robert J. finds that on a material level, the evidence revealed that a room cost $180-$200 a month, and a one-room apartment, $320 a month; clothes cost 50$ a month; personal necessities cost $37 a month; and food, $120 a month. Robert J. observes that the Social Aid Act itself states that a person’s “ordinary needs” amount to $440 a month.

On a psychological and social level, the evidence showed that the reduced social assistance rate was associated with social isolation, criminality (fraud, prostitution, theft, etc.), despondency and suicide, and that social assistance recipients less than thirty years of age were under “extreme stress”. Robert J. states that according to expert witness psychologist Danielle Gratton, there were four risk factors that, because the reduced social assistance rate had been established without taking into account the psychological, cultural and social reality of the recipients in question, jeopardized their physical and mental health. According to Ms. Gratton, ambiguous status, cultural and social constraints relating to over-dependency, underemployment and extreme poverty were critical factors that had a concerted action and were liable to damage the mental and physical health of the recipients whose stress level was extremely elevated and sometimes ten times higher than that of other social assistance recipients.

Other deleterious effects of the conditional parity scheme and the employability programs recounted by Robert J. include the fact that participation in these programs was limited: from 1986 to 1989, only 22,9% of people less than thirty years of age, living alone and able to work participated. Given that participants in the Catch-Up-In-School (Rattrapage scolaire) program received $100 less than the full rate, only 11,2% of recipients on the reduced rate actually obtained parity. In general, young recipients lacked information about the programs. Too, the conditions of admissibility were such that many people were excluded, either because they were illiterate, or because they had too much schooling, hadn’t been out of school long enough or hadn’t been receiving social assistance long enough to qualify. Finally, because of waiting lists and administrative delays, even if they did participate in the programs, young recipients did not receive the full rate all the time.

Furthermore, although there were more than 75 000 young recipients on the reduced rate, there were only 30,000 places in the programs. Robert J. explains that the government justifies this discrepancy by the fact that many young people lived at home, or had supplementary sources of income. However, he states:

294 That seems to me to be a poor justification for the fact that more than one out of every two recipients couldn’t even enrol in the programs for lack of space. Can one run the risk of jeopardizing the minimal conditions of existence for some because others live with their parents. With respect, I think not. In any case, the Respondent has not presented any evidence of the parents’ capacity to pay. Too, the evidence shows that a young person living with his or her parents often had to pay for his or her board at a cost of about $100 to $125 a month (Exhibit AG-15).

Proportionality of the measures’ deleterious and salutary effects

In Robert J.’s opinion, the government had not proven in any tangible way whether the employability programs did in fact have any salutary effects. He states that there was no evidence of their effectiveness, and that the record leads one to have serious doubts as to whether these programs actually did help people to cease to rely on social assistance. Evidence showed that the probability of ceasing to rely on social assistance was the same, whether or not recipients participated in the programs. He thus concludes in an absence of proportionality between the deleterious and the salutary effects of section 29a) of the Social Aid Regulation.

Proportionality of the measures’ deleterious effects to the objective pursued by the government 

Robert J. affirms that in his eyes, the objective of improving young people’s employability and the possibility that they re-enter the job market, while offering last resort assistance, is an important one. He admits that in the development of social programs, government is not bound to “address all aspects of a problem at the same time” and must be able to act progressively (McKinney). However, he is of the opinion that:

308 This said, progress in the name of reinserting young people onto the job market should not have to be made at the risk of sacrificing or jeopardizing the minimal conditions of human decency for members of the very same group one is trying to protect, solely for considerations related to age, in this instance, being less than thirty years old. 

309 Age was simply not an appropriate criterion for establishing the amount of social assistance benefits… Even if an age thirty cut-off in itself could constitute minimal impairment in age-based discrimination, any impairment that sacrifices the living conditions (or the conditions for survival) of some, for the benefit of others, without applying to people over thirty years of age, is intolerable. It is unacceptable that an age group that one is ostensibly trying to protect should have to, without reasonable justification, suffer unacceptable difficulties that other social assistance recipients did not have to undergo.

Robert J. concludes in an absence of proportionality between the deleterious effects of the Social Aid Regulation and the objective pursued by the Regulation.

To summarize, then, Robert J. concludes that the objective of reinserting young people into the job market by improving their employability was substantial and pressing, and that the means chosen had a rational connection to this objective. However, in his view, the social assistance scheme for recipients less than thirty years of age did not constitute minimal impairment of their right to equality and brought about deleterious effects disproportionate both to this objective and to the salutary effects of the measures.

Justice Mailhot on section 1

Mailhot J. states that were she to be wrong in concluding that there was no violation of section 15, the legislation can be saved under section 1 for the reasons set out by Baudouin J.

Reasons for judgement:

Section 15 

Section 1 

Section 7 

Section 24 

Section 52
Section 45, Québec Charter
SECTION 7 (Canadian Charter)

Justice Mailhot on section 7

Mailhot J. is of the same opinion as her two colleagues regarding section 7 of the Canadian Charter.

Justice Baudouin on section 7

Baudouin J. comes to the same conclusion as Robert J. regarding section 7 of the Canadian Charter. He writes:

14 …I do not see, in the present case, any possible application of the right to security guaranteed by section 7. [Ms. Gosselin] argues that this right goes not only to physical security but also to economic security, and that as soon as the State creates a legitimate expectation for its citizens by setting up a social security system, the State then has an obligation to provide each citizen with a bare minimum.

15 I note that the jurisprudence of the Supreme Court, amongst others, Irwin Toy Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927; Reference re prostitution, [1990] 1 S.C.R. 1123; B. v. Children’s Aid Society of Metropolitan Toronto, [1995] S.C.R. 315 as well as the jurisprudence of the Québec Appeal Court : Béliveau v. Comité de discipline du Barreau du Québec, [ 1992] R.J.Q. 1822; Schaiberg v. Métallurgistes Unis d’Amérique, [1993] R.J.Q. 22; Centrale de l’enseignement du Québec c. Procureur general du Québec, J.E. 98-2161 (C.A.) is, to the contrary, to the effect that given the context in which the term “security” is found in the Charter, that the Charter simply guarantees to every Canadian citizen the right not to be subjected to unjustified coercion with respect to his or her person. The right for which the Appellant invokes protection is a purely economic right, and as the decision in Irwin Toy Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927 points out, economic rights do not, in principal, come within the protection offered by section 7, even if Chief Justice Dickson did leave the door open by writing:

“We do not, at this moment, choose to pronounce upon whether those economic rights fundamental to human life or survival are to be treated as though they are of the same ilk as corporate-commercial economic rights.”

On this point, I agree with the remarks of Peter W. Hogg when he writes: 

“ It has been suggested that "security of the person" includes the economic capacity to satisfy basic human needs. Whyte says that "state action which deprives a person of all (or a substantial portion) of his or her capacity to produce an income could be seen as invading security of the person".  He gives the examples of "the removal of a person from the welfare scheme, the confiscation of property (tools, equipment, etc.) essential to a person's work, or the cancellation of a licence which is essential to the pursuit of one's occupation (taxi driver, lawyer or engineer)".  The trouble with this argument is that it accords to s. 7 an economic role that is incompatible with its setting in the legal rights portion of the Charter - a setting that the Supreme Court of Canada has relied upon as controlling the scope of s. 7.  The suggested role also involves a massive expansion of judicial review, since it would bring under judicial scrutiny all of the elements of the modern welfare state, including the regulation of trades and professions, the adequacy of labour standards and bankruptcy laws and, of course, the level of public expenditures on social programmes.  As Oliver Wendell Holmes would have pointed out, these are the issues upon which elections are won and lost; the judges need a clear mandate to enter that arena, and s. 7 does not provide that clear mandate (Constitutional Law of Canada, vol. 2, Carswell, Loose Leaf Edition, page 44-11). 

Baudouin J. concludes that section 7 of the Canadian Charter does not allow the Court to review legislative measures pertaining to social security.
Justice Robert on section 7

Robert J. also concludes that there is no violation of Ms. Gosselin’s right to security under section 7 of the Canadian Charter. First of all, Robert J. summarizes the parties’ arguments. On one hand, Ms. Gosselin alleges that section 29a) of the Social Aid Regulation contravenes section 7 because it violates the right to security of social assistance recipients on the reduced rate. She argues that when the State deprives a group of social assistance recipients of the benefit that the law considers as the minimum monthly amount necessary to cover their essential needs, it violates their right to security.

According to Ms. Gosselin, even if in general, the State does not have a positive obligation to its citizens, when it does decide to set up a social assistance scheme, over the years, legitimate expectations are created. At the very least, the State then has the obligation to provide a bare minimum. By recognizing the right of every person not to be deprived of the means of subsistence (section 6 of the Act), the legislator has sent out a clear signal. The issue here is not about determining whether the right to social security has been constitutionalized but rather, involves reiterating the protection afforded by the right to security set out in the Charter.

As for the economic component of the right to security, referring to Irwin Toy Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927, Ms. Gosselin maintains that there is an important nuance between property rights, which are not protected by the Charter, and economic rights. In her opinion, one cannot assume that a right comprising an economic component will never fall within the scope of the expression “right to security”. Furthermore, the right to not be deprived of the means of subsistence can only be characterized as an economic right in an accessory fashion, as it has to do mainly with security of the person.

On the other hand, the government maintains that section 7 does not apply to section 29a) of the Social Aid Regulation for three reasons: 1) section 7 does not protect economic rights; 2) section 7 does not create a positive right to receive social assistance benefits. Its purpose is not to oblige the State to adopt positive measures to promote the life and liberty of a person, nor to ensure his or her security; 3) section 7 only applies to situations where the State directly violates security of the person. In a subsidiary fashion, the government argues that any violation of the right to security resulting from section 29a) of the Regulation would not be contrary to the principles of fundamental justice.

Robert J. analyses the right to security of the person in the context of social assistance in the following manner:

148 …The fact that the Québec legislator set up a social assistance scheme and fixed rates to correspond to what it considered to be amounts necessary to cover the ordinary and special needs of a person or family did not have the effect of elevating these norms to a constitutional level and including them in the notion of security of the person provided for at section 7 of the Charter…. It is not correct to say that…the legislator’s decision to grant a reduced basic benefit to young recipients constitutes the kind of sanction or punishment traditionally associated with the judicial domain in the sense employed by Lamer J. in Reference re: Prostitution (Reference re ss. 193 and 195.1(1)(c) of the Criminal Code (Manitoba), [1990] 1 S.C.R. 1123).

149 If in this case, there were to be a violation of the right to security of the person, this violation would come from the fact that taken objectively, the amount of $170 does not suffice to ensure the bare minimum for a person’s survival (clothing, food, housing, etc.). The issue is clearly about whether the expression “right to security of the person” under section 7 imposes on the State the obligation to provide to all of its citizens a social assistance benefit sufficient to cover the necessities of life. This question clearly implies that one asks whether section 7 generates positive obligations for the State or if it simply restricts the possibility for the State to violate or limit one or another of the rights to life, liberty and security of the person….

Robert J. points out that although the right to receive a social assistance benefit sufficient to cover the basic necessities of life is not a purely economic right (like the right to enter into contracts), it does belong under the rubric of economic rights, as evidenced by the fact that it is characterized as such at section 45 of the Québec Charter and at Article 11 of the International Covenant on Social, Economic and Cultural Rights.

154 I thus turn more precisely to the question of whether the expression “security of the person” at section 7 of the Charter can guarantee rights of an economic character and contain positive obligations for the State. The Supreme Court of Canada, though it has referred several times to these concepts, has never given a clear answer to this question. In spite of certain comments, particularly from Justice Wilson, that might have led one to believe that the expression “security of the person” included the right to an amount sufficient to cover the necessities of life, an examination of recent jurisprudence on the question leaves one doubtful as to this possibility…

Robert J. refers to the fact that the Court revisited the question of economic rights protected by section 7 in Irwin Toy, where Justice Dickson stated:

“The intentional exclusion of property from s. 7, and the substitution therefor of "security of the person" has, in our estimation, a dual effect. First, it leads to a general inference that economic rights as generally encompassed by the term "property" are not within the perimeters of the s. 7 guarantee. This is not to declare, however, that no right with an economic component can fall within "security of the person". Lower courts have found that the rubric of "economic rights" embraces a broad spectrum of interests, ranging from such rights, included in various international covenants, as rights to social security, equal pay for equal work, adequate food, clothing and shelter, to traditional property -- contract rights. To exclude all of these at this early moment in the history of Charter interpretation seems to us to be precipitous. We do not, at this moment, choose to pronounce upon whether those economic rights fundamental to human life or survival are to be treated as though they are of the same ilk as corporate-commercial economic rights. In so stating, we find the second effect of the inclusion of "security of the person" to be that a corporation's economic rights find no constitutional protection in that section.”

Robert J. points out that following this decision, the question of whether section 7 protected economic rights remained open, as all the Court had decided in this case was that a corporation could not invoke the guarantees set out in this provision. In Robert J.’s mind, the case most relevant to the present litigation is Reference re:  prostitution. In that case, Lamer J. declares that he was in agreement with McIntyre J. when he states, in Reference Re Public Service Employee Relations Act (Alberta), that: “the Charter, with the possible exception of s. 6(2)(b) (right to earn a livelihood in any province) and s. 6(4), does not concern itself with economic rights.”.

According to Lamer J., the principles of fundamental justice referred to in section 7 are “an invaluable key to determining the nature of the life, the liberty and the security of the person”. Further, Lamer J. states that:

“The principles of fundamental justice are principles that govern the justice system. They determine the means by which one may be brought before or within the justice system, and govern how one may be brought within the system and thereafter the conduct of judges and other actors once the individual is brought within it. Therefore the restrictions on liberty and security of the person that s. 7 is concerned with are those that occur as a result of an individual's interaction with the justice system, and its administration….

The interests protected by s. 7 are those that are properly and have been traditionally within the domain of the judiciary. Section 7 and more specifically ss. 8-14 protect individuals against the state when it invokes the judiciary to restrict a person's physical liberty through the use of punishment or detention, when it restricts security of the person, or when it restricts other liberties by employing the method of sanction and punishment traditionally within the judicial realm.”

Lamer J. continues on to say that:

“Section 7 is also implicated when the state restricts individuals' security of the person by interfering with, or removing from them, control over their physical or mental integrity. Finally, s. 7 is implicated when the state, either directly or through its agents, restricts certain privileges or liberties by using the threat of punishment in cases of non-compliance.”

Robert J. explains that according to Lamer J., the common thread that runs throughout s. 7 and ss. 8-14 is  “the involvement of the judicial branch as guardian of the justice system.” However:

“…once we move beyond the "judicial domain", we are into the realm of general public policy where the principles of fundamental justice, as they have been developed primarily through the common law, are significantly irrelevant. In the area of public policy what is at issue are political interests, pressures and values that no doubt are of social significance, but which are not "essential elements of a system for the administration of justice", and hence are not principles of fundamental justice within the meaning of s. 7. The courts must not, because of the nature of the institution, be involved in the realm of pure public policy; that is the exclusive role of the properly elected representatives, the legislators.  To expand the scope of s. 7 too widely would be to infringe upon that role.”

Applying these principles, Lamer J. rejects the arguments to the effect that the challenged provisions of the Criminal Code violate liberty and security of the person within the meaning of section 7. Though a majority of the Court in Reference re prostitution preferred not to pronounce upon the scope of section 7, in Robert J.’s view, certain passages of subsequent jurisprudence lead one to believe that today, the idea of interaction with the judicial system described by Lamer J. as a condition for the application of section 7 could rally a majority of the judges of the Court. For example, in Rodriguez v. British Columbia (A.G.), [1993] 3 S.C.R. 519, a case involving the provisions of the Criminal Code prohibiting assisting suicide, with the support of four other judges (La Forest, Gonthier, Iacobucci et Major), Sopinka J. states:

“In my view, the fact that it is the criminal prohibition in s. 241(b) which has the effect of depriving the appellant of the ability to end her life when she is no longer able to do so without assistance is a sufficient interaction with the justice system to engage the provisions of s. 7 assuming a security interest is otherwise involved.”

Robert J. then quotes Professor Garant: “[Translation]…one notes a definite reticence on the part of judges to see economic protection in the terms ‘security of the person’ used at section 7.” In spite of a certain evolution of the notion of security which now includes psychological security and personal autonomy, Professor Garant is of the opinion that it is contrary to the spirit of our Charter to assert that it can be a source of positive rights for the State, particularly in the area of social security:

“[Translation] Another aspect of the notion of security, closely related to the theory of positive rights, is what is commonly called social security, namely the right to social assistance benefits. This theory of positive rights that would oblige the government to provide social benefits has arisen several times without ever garnering the support of the judges of Canada. In a Manitoba Appeal Court case (Elliott v. Director of Social Services (Winnipeg), (1982) Man. R. (2d) 350 (A.C.), the question of whether social assistance benefits could be cut without contravening section 7 of the Charter was at issue. An affirmative response to the question was given. The theory of positive rights was also rejected in a case involving financial protection of the elderly (Manitoba Society of Seniors Inc. v. Greater Winnipeg Gas, (1982) 18 Man. R. (2d)).”

Robert J. quotes Professor Garant at length:

“In order to arrive at a coherent interpretation of the Charter in conformity with the philosophy on which it is based, I believe that it is important to clearly distinguish approaches based on the theory of negative rights from those based on the theory of positive rights. It seems to me to be contrary to the spirit of a liberal style of Charter such as ours to affirm that it can impose on the State the duty to take positive measures destined to favour the promotion of one right or another. (…) Firstly, nothing, either in the second part of section 7, or in section 1, leads one to believe that the drafter of the Constitution had envisioned imposing obligations of a positive nature on the State. Secondly, the Charter does not do away with the sovereignty of Parliament and the democratic process through which the adoption of any positive measure destined to procure peace, order and security in society must normally pass; this is not the proper role of the judiciary.

It is important (…) to distinguish the ideal set out for the State as a political power from the task imposed on the State as a judicial power, which is much more limited. The Political State can try to embrace all aspects of human happiness, but it is not up to the Judge-State to assume this role, even in a complementary fashion.” (Patrice Garant, "Vie, liberté, sécurité et justice fondamentale (article 7)", in Gérald-A. Beaudoin and Errol P. Mendes, Charte canadienne des droits et libertés, 3ième édition, Wilson & Lafleur, 1996, page 417.) 

Robert J. indicates that Professor Hogg is entirely of the same opinion as Professor Garant. He, too, warns against recognizing economic components to the notions of life, liberty and security found at section 7. According to Professor Hogg, recognising an economic role for the notion of security of the person would be incompatible with the fact that this provision is found in the part of the Charter dealing with “Legal Rights”, which deals with individuals’ rights in the context of the criminal justice system. This corresponds to the approach advocated by Lamer J., speaking only for himself, in Reference re Prostitution:

“It has been suggested that security of the person includes the economic capacity to satisfy basic human needs. (...) The trouble with this argument in that it accords to s. 7 an economic role that is incompatible with its setting in the legal rights portion of the Charter- a setting that the Supreme Court of Canada has relied upon as controlling the scope of s. 7.  The suggested role also involves a massive expansion of judicial review, since it would bring under judicial scrutiny all of the elements of the modern welfare state, including the regulation of trades and professions, the adequacy of labour standards and bankruptcy laws and, of course, the level of public expenditures on social programmes.  As Oliver Wendell Holmes would have pointed out, these are the issues upon which elections are won and lost; the judges need a clear mandate to enter that arena, and a. 7 does not provide that clear mandate (Peter W. HOGG, Constitutional Law of Canada, vol. 2, Carswell, Loose Leaf Edition, page 44-11, (footnotes omitted)).”
In light of all this, in Robert J.’s opinion, the rights to liberty and security afforded protection by section 7 cannot offer any basis for the kind of protection that the Ms. Gosselin is seeking. Section 7 provides no basis to oblige the State to set up a social assistance scheme or, if such a scheme already exists, as is the case in Québec, to force the government to grant benefits sufficient to cover the necessities of life to recipients.

Robert J. concludes with the following remarks:

176 I readily admit with the Appellant that the basic benefit offered to people less than thirty years of age  ($173) was clearly insufficient to ensure the bare minimum to those that received only this amount. The legislator itself implicitly recognises this by fixing the basic benefit to cover ordinary and special needs at $440 in the legislation. This said, with respect for contrary opinion, section 7 of the Charter simply does not constitute an appropriate foundation for the Appellant’s argument, which is much more persuasive with regard to the provisions of section 45 of the Québec Charter that I will analyse later.

177 It is indeed desirable that in modern society, any assistance scheme for people in need offer, to those eligible, an amount sufficient for survival and for coverage of their basic needs. This said, the right that the Appellant asserts does not have the involvement with the justice system required by Justice Lamer in Reference re prostitution and alluded to by a majority of the Court in Rodriguez. Nor is the challenged law of a penal nature, as was the situation in the nurses’ case (Centrale de l’enseignement du Québec c. Procureur general du Québec, J.E. 98-2161 (C.A.)) cited above. This is a law that deals only with public and social order, with which section 7 does not concern itself.

178 The fact that the legislator indicated at section 6 of the Act that social assistance covers the ordinary and special needs of a person lacking the means of subsistence, and fixed at $440 the basic amount to cover these ordinary and special needs did not have the effect of constitutionalizing this protection, nor of letting the right to receive such an amount into the notion of security of the person at section 7 “by the back door”, as it were.

179 For these reasons, I am of the opinion that, in the context of the present appeal, section 7 does not apply and I would reject the Appellant’ grievance based on this section.
Reasons for judgement:

Section 15 

Section 1 

Section 7 

Section 24 

Section 52
Section 45, Québec Charter
SECTION 45 (Québec Charter)

Justice Mailhot on section 45

At paragraph 11, Justice Mailhot states that she is of the same opinion as Justice Baudouin regarding section 45 of the Québec Charter.

Justice Baudouin on section 45

Justice Baudouin is of the opinion that section 45 of the Québec Charter does not guarantee the right to an acceptable standard of living, simply access to whatever social or financial measures the government has chosen to set up for people in need. According to Baudouin J., the question of the sufficiency or adequacy of social assistance measures is strictly a political matter:
32 I will not summarize the detailed analysis of the Québec Charter that my colleague (Justice Robert) has conducted. Like him, I am of the opinion that the Charter is a quasi-constitutional document and that unfortunately, in the past, the courts have all too often ignored this designation. I support the idea that international documents can serve as a backdrop to its interpretation. However, in my opinion, there are two reasons why these documents, and especially their interpretation in the case law, should be considered with great caution. The first is that it seems to me to be important to avoid simply importing a foreign interpretation of a text (even an identical one) without a critical and contextual analysis. To take just one example, we have seen the negative consequences in civil law when the time came to interpret article 1056 of the Civil Code of Lower Canada. The second is that, while no one would refute the fact that a foreign interpretation can no doubt be useful to shed light on the matter, we nonetheless have to take into account Québec’s legal, social and cultural specificities, and to situate this interpretation in its national context. Indeed, the extent and the intensity of the realization of rights that, like section 45, are provided for both in international documents and in the Québec Charter, are a direct function of the resources that states decide to allocate to them.

33 My colleague puts forward an interesting interpretation of section 45, suggesting that this text imposes a minimal obligation on the State. As soon as the State decides to act with regard to one of the economic rights protected by the Charter, the measures taken would be subject to perspicacious judicial scrutiny where not only their legal existence would be determined, but their content would also be evaluated.

34 It is possible that to better protect economic rights, which in our turn-of-the-20th century societies are of increasing importance, such an initiative would be desirable. De lege ferenda, I do not in any way challenge the merits of this proposition.

35 However, I do not think that given the present texts, and with regard to the general economy of the Québec Charter, that one can give them this interpretation, this being said with the greatest respect.

36 My colleague makes much of a comparison between the language used by the legislator, such as “according to the standards provided for by law” (“suivant les normes prévues par la loi”) (section 40), “within the framework of the curricula provided for by law”  (“dans le cadre des programmes prévus par la loi” ) (section 41), and so on.   I find it hard to convince myself that behind what appears to me to be merely a banal difference in terminology hides a firm legislative intention to make one exception (in the case of financial assistance) to what the legislator imposes as a limit on all other economic rights. Had the legislator intended, in contrast and clear opposition to all the other economic rights, such as the right to free public education (section 40), the right to religious or moral education (section 41), the right to private education (section 42), the right to information (section 44), the right to safe conditions of employment, to impose a veritable right-of-claim and thus, solely for the right to financial assistance, to construct a specific scheme of much broader scope and of such importance, it seems to me that the legislator would have explained this much more clearly. In my opinion, the difference in terminology has no significant impact on the proper interpretation of the text.

37 Moreover, I remark that the English version of section 45 does not support the interpretation proposed by my colleague. The text reads:

“Any person in need has a right for himself and his family to measures of financial assistance and to social measures provided for by law, susceptible of ensuring such person an acceptable standard of living.” (Emphasis added.)

This same expression, “provided for by law”, is found at sections 40 and 41, and with a slight terminological nuance, at section 44.

38 I am thus of the opinion that section 45, like all the other texts of this chapter, only guarantees to the Québec citizen a right of access without discrimination to financial assistance measures and social measures already set out in the law and that aim to provide the citizen with a decent standard of living. It is thus a right-of-claim to access but not a right-of-claim that goes to the sufficiency of the measure.

39 In second place, even if, given the proceeding arguments, I do not have to pronounce upon this question, I also have a great deal of difficulty believing, with regard to the clear and explicit provision in section 52, as our Court decided in Lévesque c. Procureur general du Québec, [1998] R.J.Q. 223, that the authority to review the sufficiency or adequacy of social assistance measures would be conferred upon the courts. In the current legislative framework, the question remains strictly a political matter and not a legal one.

40 In conclusion, I would add that, had I followed my colleague on the points that I have just mentioned, I would however have readily agreed with the result that he proposes to dispose of remedial measures.

Justice Robert on section 45
Robert J. first discusses (a) the specificity of the Québec Charter within Canadian human rights legislation, (b) the light shed by the international human rights law from which section 45 is derived. He then turns to the question of (c) the scope of section 45. 

(a) The specificity of the Québec Charter

Robert J. explains that whereas most provincial human rights legislation consists of an anti-discrimination law, the Québec Charter, like the Canadian Charter, proclaims a series of fundamental rights and freedoms, a right to equality and also, various other legal, political, economic and social rights with which the right to equality can be conjugated. Section 52 of the Charter states that the rights declared by sections 1 through 38 prevail over all other laws. The social and economic rights set out in the Charter are found at sections 39 to 48. According to Robert J., violation of a social or economic right cannot lead to a declaration of the inoperability of a law. However, the right to obtain the cessation of unlawful interference with a right or freedom recognized by the Charter and compensation for the prejudice resulting therefrom proclaimed by section 49 of the Charter does apply to social and economic rights.

(b) The light shed by international human rights law

The importance of international human rights law during the process leading up to the adoption of the Québec Charter and the similarity of the language of the Québec Charter to language used in several of these international instruments means that international human rights law --and its interpretation in the jurisprudence and doctrine-- can shed light on the interpretation that should be given to section 45 of the Charter.
Section 45 of the Charter is closely related to Article 11 of the International Covenant on Social, Economic and Cultural Rights (ICSECR):
“Article 11

1. The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance

of international co-operation based on free consent.”
Article 11 must be considered in the context of the following articles of the same Covenant:

“Article 2

1. Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.

2. The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

“Article 4

The States Parties to the present Covenant recognize that, in the enjoyment of those rights provided by the State in conformity with the present Covenant, the State may subject such rights only to such limitations as are determined by law only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.”

The United Nations Committee on Economic, Social and Cultural Rights has described the obligation of progressive realization stated at Article 2 of the ICSECR in the following manner:

“It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights. On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d'être, of the Covenant which is to establish clear obligations for States parties in respect of the full realization of the rights in question.” (Committee on Economic, Social and Cultural Rights, General Comment 3, The nature of States parties obligations (Art. 2, para.1 of the Covenant) (Fifth session, 1990)  
Furthermore,

“Whereas certain rights, by their nature, may be more apt to be implemented in terms of the "progressive obligation" rule, many obligations under the Covenant are clearly required to be implemented immediately. This would apply especially to non-discrimination provisions and to the obligation of States parties to refrain from actively violating economic, social and cultural rights or withdrawing legal and other protection relating to those rights.” (Fact Sheet No.16 (Rev.1), The Committee on Economic, Social and Cultural Rights)
The Committee has also said that:

“(…) any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources.” (Committee on Economic, Social and Cultural Rights, General Comment 3, The nature of States parties obligations (Art. 2, para.1 of the Covenant) (Fifth session, 1990) 
As well, the Committee has recognized the necessity of ensuring to every person the satisfaction of what is needed for subsistence and the granting of basic services:

“(…) a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party. Thus, for example, a State party in which any significant number of individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most basic forms of education is, prima facie, failing to discharge its obligations under the Covenant.” (Committee on Economic, Social and Cultural Rights, General Comment 3, The nature of States parties obligations (Art. 2, para.1 of the Covenant) (Fifth session, 1990)
According to the Committee, when a State has committed to taking action to a maximum of its available resources:

“In order for a State party to be able to attribute its failure to meet at least its minimum core obligations to a lack of available resources it must demonstrate that every effort has been made to use all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations.” (Committee on Economic, Social and Cultural Rights, General Comment 3, The nature of States parties obligations (Art. 2, para.1 of the Covenant) (Fifth session, 1990).

Amongst the appropriate measures to which States may resort, the Committee has underlined the importance of legislative measures that include legal recourse and adequate remedial measures:

“At minimum, the national and local judiciaries of States parties must consider international human rights laws such as the Covenant an interpretative aid to domestic law and ensure that domestic law is interpreted and applied in a manner consistent with the provisions of international human rights instruments ratified by the State. From the perspective of international law, the underlying principle is that courts should avoid placing their Government in violation of the terms of an international treaty which it has ratified.” (Fact Sheet No.16 (Rev.1), The Committee on Economic, Social and Cultural Rights) 
These methods of interpretation are also found in the Limburg Principles that were adopted at a meeting of leading international human rights experts in 1986. The Limburg Principles make the following clarifications concerning the limits that Article 4 of the ICSECR allow a State to impose on protected rights:
“46. Article 4 was primarily intended to be protective of the rights of individuals rather than permissive of the imposition of limitations by the state.

47. The article was not meant to introduce limitations on rights affecting the subsistence or survival of the individual or integrity of the person.

49. Laws imposing limitations on the exercise of economic, social and cultural rights shall not be arbitrary or unreasonable or discriminatory.

56. The restriction "compatible with the nature of these rights" ("dans la seule mesure compatible avec la nature de ces droits") requires that a limitation shall not be interpreted or applied so as to jeopardize the essence of the right concerned.”
At the initiative of the International Commission of Jurists and others, various experts have continued to pursue work related to the scope of the rights guaranteed in the Covenant. Their reflections led to the Bangalore Action Programme (1985), and the 1997 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights. Amongst the violations, Justice Robert particularly notes the following one:

“14….

(b) The active denial of such rights to particular individuals or groups, whether through legislated or enforced discrimination;

(d) The adoption of legislation or policies which are manifestly incompatible with pre-existing legal obligations relating to these rights, unless it is done with the purpose of and effect of increasing equality and improving the realization of economic, social and cultural rights for the most vulnerable groups;

(g) The reduction or diversion of specific public expenditure, when such reduction or diversion results in the non-enjoyment of such rights and is not accompanied by adequate measures to ensure minimum subsistence rights for everyone.”

Justice Robert then proceeds to consult various conclusions of the Committee on Economic, Social and Cultural on the Second Report submitted by Canada concerning articles 16 and 17 of the Covenant (1993) and makes the following remarks:
343 The Committee first congratulates Canada for the quality of its Report and for the reinforcement of general protection for human rights, namely through the adoption of the Canadian Charter, the scope of certain judgements and the progress made for families and in the area of health.

344 However, the Committee expresses its specific concern with regard to the persistence of poverty in light of Canada’s obligation, as a country with an enviable situation on an economic level, to devote the maximum of available resources to the progressive realization of the rights proclaimed in the Covenant. After highlighting the situation of single mothers and their children, the Committee notes the following:

“104.
The Committee in concerned that there seems to exist no procedure to ensure that those who must depend entirely on welfare payments do not thereby derive an income which is at or above the poverty line.

105.
A further subject of concern for the Committee is the evidence of hunger in Canada and the reliance on food banks operated by charitable organizations.

107. 
The Committee has learned from non-governmental organizations of widespread discrimination in housing against people with children, people on social assistance, people with low incomes, and people who are indebted....

109. 
Given the evidence of homelessness and inadequate living conditions, the Committee is surprised that expenditures on social housing are low as 1.3 per cent of Government expenditures…”

345 The Committee’s remarks about the difficulties in obtaining recognition before the courts of the rights provided for in the Covenant are in our mind extremely eloquent:
“110. 
The Committee is concerned that, in some court decisions and in recent constitutional discussions, social and economic rights have been described as mere "policy objectives" of Governments rather than as fundamental human rights.  The Committee is also concerned to receive evidence that some provincial governments in Canada appear to take the position in courts that the rights in article 11 of the Covenant are not protected, or only minimally protected, by the Charter of Rights and Freedoms.  The Committee would wish to have heard of some measures being undertaken by provincial governments in Canada to provide for more effective legal remedies against violations of each of the rights contained in the Covenant….

113. 
The Committee is concerned that provincial human rights legislation has not always been applied in a manner which would provide improved remedies against violations of social and economic rights, particularly concerning the rights of families with children, and the right to an adequate standard of living, including food and housing.”

346 Given these remarks, it is not surprising to find that the Committee made the following suggestions and recommendations:

“118.
In recognition of the increasingly important role played by the courts in ordering remedial action against violations of social and economic rights, the Committee recommends that the Canadian judiciary be provided with training courses on Canada's obligations under the Covenant and on their effect of the interpretation and application of Canadian law.

119. 
The Committee encourages the Canadian courts to continue to adopt a broad and purposive approach to the interpretation of the Charter of Rights and Freedoms and of human rights legislation so as to provide appropriate remedies against violations of social and economic rights in Canada.”

347 We note that while the conclusions and recommendations of the Committee are not of a binding nature, they nonetheless reflect the opinion of the only expert agency responsible for making declarations of this kind.

348 Furthermore, on a larger scale, the fact that the concerns of the Committee were echoed at the Vienna World Conference in June 1993 is worth note. The following passages of the Vienna Declaration and Programme of Action adopted at the closing of this event by the leaders of more than 171 participating States (assisted, in plenary sessions, by more than 3,700 representatives of 841 non-governmental organisations registered with the UN) are revealing:

“14.
The existence of widespread extreme poverty inhibits the full and effective enjoyment of human rights; its immediate alleviation and eventual elimination must remain a high priority for the international community.

(…)

24.
Great importance must be given to the promotion and protection of the human rights of persons belonging to groups which have been rendered vulnerable, (…) the elimination of all forms of discrimination against them, and the strengthening and more effective implementation of existing human rights instruments. States have an obligation to create and maintain adequate measures at the national level, in particular in the fields of education, health and social support, for the promotion and protection of the rights of persons in vulnerable sectors of their populations and to ensure the participation of those among them who are interested in finding a solution to their own problems.

25.
The World Conference on Human Rights affirms that extreme poverty and social exclusion constitute a violation of human dignity (…).

(…)

30.
The World Conference on Human Rights also expresses its dismay and condemnation that (…) situations that constitute serious obstacles to the full enjoyment of all human rights continue to occur in different parts of the world. Such violations and obstacles include, (…) poverty, hunger and other denials of economic, social and cultural rights, (…).

31.
The World Conference on Human Rights calls upon States to refrain from any unilateral measure not in accordance with international law and the Charter of the United Nations that (…) impedes the full realization of the human rights set forth in the Universal Declaration of Human Rights and international human rights instruments, in particular the rights of everyone to a standard of living adequate for their health and well-being, including food and medical care, housing and the necessary social services (…).”

349 Finally, it is worthwhile to note that the inclusion in a treaty open to ratification by States of the right to an adequate standard of living and of the provisions that complete this right reveals the intention of the international community to render enforceable the provisions of this nature already contained in the Universal Declaration. Article 11 of the Covenant thus repeats the part of section 25(1) of the Declaration that states:

“25 (1).
Everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”

350 Adopted without opposition by the Member States of the United Nations, this instrument --of which we recently celebrated the 50th anniversary--is today considered to be “the source of inspiration and (…) the basis for the United Nations in making advances in standard setting as contained in the existing international human rights instruments (…)”, (Vienna Declaration and Programme of Action ). It thus forms part of customary international law whose rules apply, even in the absence of ratification by States, except in case of direct conflict with existing national law.

351 Furthermore, the protection conferred upon the right to an adequate standard of living and, more broadly, the social and economic rights contained in the Covenant as a whole, also underlines the international community’s recognition of the principle of the global nature of the human rights system which, as we know, is also founded on the International Covenant on Civil and Political Rights.

352 Put forth as early as 1948 in the Universal Declaration, the indivisibility and interdependence of civil and political and social, economic and cultural rights are among the fundamental principles of international law relating to human rights. Since then, the indivisibility and interdependence of human rights have been reaffirmed in the Proclamation of Teheran, which declares that the complete fulfillment of civil and political rights is impossible without the fulfillment of social, economic and cultural rights, and more recently, in Vienna at the World Conference on Human Rights:

“5.
All human rights are universal, indivisible and interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis. While the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of States, regardless of their political, economic and cultural systems, to promote and protect all human rights and fundamental freedoms.”
353 Thus, the traditional dichotomy between civil and political rights (called “abstention-rights” or “negative rights”) on one hand, and on the other, economic and social rights (called “rights-of-claim” or “positive rights”) is criticized and, to a certain extent, this criticism appears to me to be well-founded. Formal separation of these rights--which, on an international level, is manifested by their recognition in distinct legal instruments--should not be allowed to obscure their converging points and their interdependency. Consequently, it would be erroneous to conceive of social, economic and cultural rights as “second-class” rights, devoid of any enforceability and incapable of being the object of legal recourse.

354 This is particularly the case when the violation of a right, such as the right to an adequate standard of living, also compromises the right to fulfillment of other protected rights, such as the right to dignity inherent to every person and the right to the full and equal exercise of human rights and freedoms.

355 According to one author, the notion of human dignity in fact embodies the ultimate interest that is found in the finality of each human right and therefore, becomes the principal point of reference in any attempt to define a so-called “intangible” core of rights, in the sense that human rights are part of the inalienable attributes of a human person and that their violation renders impossible the respect of other human rights (which brings us back to the interdependence and indivisibility of these rights). 

“[Translation] (…) is there an objective threshold below which a right loses all meaning and all scope, marking a “breaking point with human dignity”? Can one define a qualitative threshold, the interpretation, but not the existence of which would vary from one culture to another, below which human dignity would no longer mean anything?” (Claude Katz, "Pour la proclamation par la communauté internationale d'un noyau intangible des droits de l'homme", (1996) Rev. trim. dr. h. 541, 544).
356 No restriction on a right should be allowed to take away its very meaning, which implies an ultimate lower limit, a threshold that the State cannot cross. In this respect, recalling that a bare minimum constitutes precisely one of the conditions for the fulfillment of individual freedoms, the author adds,

“[Translation] Consequently, every inhabitant has an inherent right to obtain from his or her community the means critical for his or her survival, the “irreducible social foundation” corresponding to the bare minimum.”

357 The fundamental nature of the right to equality, which has been recognized again and again in human rights law, is ensured mainly by forbidding discrimination on various prohibited grounds such as, namely, social origin, social class, property or, as in the Québec Charter, social condition.

358 This is the context in which, at subsection 2 (1) of the International Covenant on Economic, Social and Cultural Rights, the States undertake “to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to (…), national or social origin, property, birth or other status.” (Similar protection is provided for at Article 26 of the International Covenant on Civil and Political Rights as well as sections 2 and 7 of the Universal Declaration of Human Rights.)
359 This situation has consequences for the effective enjoyment of the various economic and social rights found in the Covenant:

“[Translation] (…) the protection and assistance afforded to families when they have dependant children, the protection given to mothers, the right to food, to clothing, to housing, the right to enjoy the best health possible and the right to education must be fulfilled in such a way that differences in terms of property status or social origin do not in actual fact constitute an obstacle to their exercise (…). When States adopt laws that put forth measures to fulfill the rights provided for in the Covenant, these rights must then be recognized fully and equally, without discrimination based, namely, on social origin, property or birth.” (Hélène Tessier, "Lutte contre la pauvreté: question de droits de la personne et mesure de prévention contre une violence systémique à l'égard des enfants", (1996) 37 C. de D. 475, 484.)
360 In other words, in addition to its obligation not to deny the very substance of a right provided for in the Covenant, a State also has a more general obligation not to alter the enjoyment or exercise of a right on the basis of any discriminatory ground. And we recall that the obligation of non-discrimination is not tempered by any temporal consideration: it is of immediate application.

361 In Reference re Public Service Employee Relations Act (Alta), [1987] 1 R.C.S. 313, the then Chief Justice Dickson, speaking for the Supreme Court, defined the proper weight to be given to international human rights instruments and more specifically, those instruments which bind Canada because of their ratification or adoption: 

“…The various sources of international human rights law--declarations, covenants, conventions, judicial and quasi-judicial decisions of international tribunals, customary norms--must, in my opinion, be relevant and persuasive sources for interpretation of the Charter's provisions.
In particular, the similarity between the policies and provisions of the Charter and those of international human rights documents attaches considerable relevance to interpretations of those documents by adjudicative bodies, in much the same way that decisions of the United States courts under the Bill of Rights, or decisions of the courts of other jurisdictions are relevant and may be persuasive. The relevance of these documents in Charter interpretation extends beyond the standards developed by adjudicative bodies under the documents to the documents themselves. As the Canadian judiciary approaches the often general and open textured language of the Charter, "the more detailed textual provisions of the treaties may aid in supplying content to such imprecise concepts as the right to life, freedom of association, and even the right to counsel". J. Claydon, "International Human Rights Law and the Interpretation of the Canadian Charter of Rights and Freedoms" (1982), 4 Supreme Court L.R. 287, at p. 293.

Furthermore, Canada is a party to a number of international human rights Conventions which contain provisions similar or identical to those in the Charter. Canada has thus obliged itself internationally to ensure within its borders the protection of certain fundamental rights and freedoms which are also contained in the Charter. The general principles of constitutional interpretation require that these international obligations be a relevant and persuasive factor in Charter interpretation. As this Court stated in R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 344, interpretation of the Charter must be "aimed at fulfilling the purpose of the guarantee and securing for individuals the full benefit of the Charter's protection". The content of Canada's international human rights obligations is, in my view, an important indicia of the meaning of "the full benefit of the Charter's protection". I believe that the Charter should generally be presumed to provide protection at least as great as that afforded by similar provisions in international human rights documents which Canada has ratified.

In short, though I do not believe the judiciary is bound by the norms of international law in interpreting the Charter, these norms provide a relevant and persuasive source for interpretation of the provisions of the Charter, especially when they arise out of Canada's international obligations under human rights conventions.”

362 According to Professor Schabas, here the Court establishes the principle that both types of international norms (i.e. conventional norms and other norms) constitute relevant and persuasive sources for interpretation of the Canadian Charter. In doing so, the Court actually considers non-conventional norms, to which Canada is not bound, as sources of comparative law, including not only the instruments themselves but also the decisions of their agencies of control and international tribunals. (William A. Schabas, Précis du droit international des droits de la personne avec une attention particulière au droit du Canada et du Québec, Cowansville, Yvon Blais, 1997, p. 269.)

363 Concerning documents that have been ratified or adopted, Dickson J. establishes that within its borders Canada is under the obligation to ensure the protection of certain rights set out in these documents. Professor Schabas notes in this respect that:

“[Translation] It is true that the norms to which Canada is bound in international law are not binding on the judiciary, as the Chief Justice was careful to underline. However, he clearly classified these obligatory norms in a superior category, at least in comparison with norms which are not binding on Canada.” (William A. Schabas, Précis du droit international des droits de la personne avec une attention particulière au droit du Canada et du Québec, Cowansville, Yvon Blais, 1997, p. 270.)

364 The Slaight Communication Inc. v. Davidson, [1989] 1 R.C.S. 1038 case illustrates the influence of international law that is binding on Canada as a persuasive source of interpretation of Charters of human rights. In this case, the Supreme Court had to pronounce upon the validity, under section 1 of the Canadian Charter, of an arbitration award infringing upon an employer’s freedom of expression. After having concluded that the award in question aimed to protect an unjustly dismissed employee’s right to employment, Lamer J. recognized the importance of this objective in light of, namely, the protection conferred upon the right to work through its inclusion in Article 6 of the International Covenant on Economic, Social and Cultural Rights:

“Canada's international human rights obligations should inform not only the interpretation of the content of the rights guaranteed by the Charter but also the interpretation of what can constitute pressing and substantial s. 1 objectives which may justify restrictions upon those rights. Furthermore, for purposes of this stage of the proportionality inquiry, the fact that a value has the status of an international human right, either in customary international law or under a treaty to which Canada is a State Party, should generally be indicative of a high degree of importance attached to that objective.” (Pages 1056-1057; Justice Lamer is dissident in part, but not on this point.)
365 More particularly, in Québec law, in essence, the Human Rights Tribunal adopts these prescriptions in a decision relating to the prohibition of discrimination based on sex in employment:

“[Translation] Turning to international instruments for the purposes of interpreting provisions of the Québec Charter essentially draws its relevance from the similarity of language with these documents, from the role of the Québec Charter in an international context of the declaration, promotion and protection of human rights and freedoms, from the explicit reference made to relevant international norms during the proceedings leading up to the adoption and the modification of the Charter, and from the presumption of the compatibility of Canadian law with our international obligations.” (Dufour c. Centre hospitalier St-Joseph-de-la-Malbaie, [1992] R.J.Q. 825, page 835 (Justice Rivet)).

366 In its very first decision (Commission des droits de la personne du Québec c. Commission scolaire St-Jean-sur-Richelieu, [1991] 1 R.J.Q. 3003), the Tribunal turned to the prescriptions of the Convention on the Rights of the Child and to various provisions of the two resolutions of the United Nations General Assembly concerning respectively the rights of the mentally deficient person (Declaration on the Rights of Mentally Retarded Persons, G.A. res. 2856 (XXVI), proclaimed December 20, 1971) and the rights of the handicapped (Declaration on the Rights of Disabled Persons, G.A. res. 3447 (XXX), proclaimed December 9, 1975). In the decision of our Court upholding the Tribunal’s decision, Rousseau-Houle J. mentions that:

“[Translation]
…these resolutions and international conventions have been extended into the internal legal order applicable in Québec by the protection, in the Québec Charter, of handicapped children’s right to free public education that flows from the conjunction of sections 10 and 40 of the Charter.” (Commission scolaire St-Jean-sur-Richelieu c. Commission des droits de la personne du Québec, [1994] R.J.Q. 1227 (C.A.).)

367 While one cannot conclude that Québec’s adoption of the International Covenant on Economic, Social and Cultural Rights is tantamount to formal incorporation into Québec law, in this way, Québec clearly demonstrated its intention that its legislation be, or be made to be, in conformity with the Covenant. Also, according to Madeleine Caron, from the similarity of the content of the International Covenants and the Québec Charter as well as the history surrounding the adoption of the Charter, it emerges that the legislature wanted to establish a system of domestic law that reflected Canada’s international commitments. In her opinion, judges should take notice of this reality:

“[Translation] While the April 21st, 1976 order-in-council stands us in good stead in demonstrating that the Québec Charter is the expression of the legislator’s intention to be consistent with the Covenants, the analogy presented by their respective contents allows us to make this statement all the more.  Furthermore, other historical documents, such as the Scott-Crépeau Report, which served as a starting point for the drafters of the Charter and clearly indicates the origin of the international law provisions, also facilitate the jurist’s task. But over and above a theory of explicit or implicit incorporation, once again, one has to draw upon the interpretive argument that there should be no contradiction between the ratified Covenant and the adopted law. (…) By adopting the Charter of Human Rights and Freedoms, the legislator established a regime of quasi-constitutional law which reflects in internal law those of Canada’s international commitments with which Québec agrees. The courts cannot ignore the growing recognition throughout the world of the principles of the Universal Declaration and the Covenants. The great world family is pursuing common standards by different means. Jurists, and particularly judges, must take notice of this reality.” (Madeleine Caron, « L'utilisation du droit international aux fins d'interprétation et d'application de la Charte des droits et libertés de la personne du Québec », (1984) R.Q.D.I. 307, at pages 315 and 317.)

368 Keeping in mind these considerations, I will now examine the appropriate and proper interpretation of section 45 of the Québec Charter and the question of whether this provision has been violated in the present case.

(c) The scope of section 45

369 In light, namely, of the principles of international law set forth above, one must, in the present case, give back to section 45 of the Charter its full meaning and raison d’être. This section’s scope cannot, in my opinion, be reduced to a general policy statement whose application can only be found in a law. 

370 With respect for the contrary opinion and that of the trial judge, I am of the opinion that the quasi-constitutional right of a person in need “to measures of financial assistance and social measures provided for by law, susceptible of ensuring such person an acceptable standard of living” cannot be regarded as an obligation that “theoretically (…) could remain symbolic and purely theoretical”. Nor can it, contrary to what the trial judge affirmed, be said to have a discretionary character devoid of any binding force.

371 The expression “prévues par la loi” or “provided for by law” that is found in the wording of section 45 and that qualifies the measures of financial and social assistance that the legislator must take to ensure an acceptable standard of living does not seem to me to have the same meaning as that of other expressions used in different sections of Chapter IV of the Charter on economic and social rights.

372 Indeed, most of the economic and social rights that are set out in Chapter IV are “suivant les normes prévues par la loi” or “according to the standards provided for by law” (section 40), “dans le cadre des programmes prévus par la loi” or  “within the framework of the curricula provided for by law” (section 41), “dans la mesure prévue par la loi” or “to the extent provided for by law”, “conformément à la loi” or “in accordance with the law” (section 46). At first glance, these provisions seem to contain an intrinsic limitation on the rights they set out that one does not find --or at least not clearly—in the case of section 45. These expressions make evident the “restriction according to which these rights exist only to the extent provided for by law” which explains, to a certain degree, the narrow interpretation that has been given to them. (See André Morel, "La Charte québécoise: un document unique dans l'histoire législative canadienne", in De la Charte québécoise des droits et libertés: origine, nature et défis (1), [1987] 21 R.J.T. 1, page 54.)
373 The expression “prévues par la loi” or “provided for by law” which follows immediately at section 45, the statement of the right to measures of financial assistance and to social measures, has, in my eyes, a different meaning. It refers primarily to the specific means through which the legislator committed itself to providing measures destined to ensure the concrete enjoyment of the right to an acceptable standard of living.

374 This expression reflects more the legislator’s commitment to adopt legislative measures, rather than any other type of measure, in order to guarantee the right of persons in need to measures sufficient to ensure them an acceptable standard of living. It does not have the restrictive character of the expression “dans la mesure prévue par la loi” or “to the extent provided for by law” which, by analogy, appears to play a similar role to the “principles of fundamental justice” in an analysis under section 7 of the Canadian Charter.

375 Such a statement is in complete accord with Article 2 of the International Covenant on Economic, Social and Cultural Rights which sets out the manner in which States must fulfill the rights mentioned at Articles 6 through 15 of the Covenant including the right of “everyone to an adequate standard of living” provided for at Article 11. Indeed, one finds there that the Member-States undertake to take steps to the maximum of their available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant, “by all appropriate means, including particularly the adoption of legislative measures.” As a matter of fact, in its Report, the Committee on Economic, Social and Cultural Rights evoked the importance of appropriate legislative measures as ways of fulfilling various rights guaranteed in the Covenant.
376 I agree that in general, it is not desirable to accord to differences in terminology in the various human rights laws a significance that is likely to compromise the common objective that flows through them (Gould v. Yukon Order of Pioneers, [1996] 1 R.C.S. 571). However, when terminology so different is used within an instrument of protection, indeed, within the same chapter of a law of the nature of the Québec Charter, one has to apply the principal of intention to produce an effect according to which one assumes that “every word, every sentence, every paragraph was deliberately written to produce an effect” (P-A. Côté, Interprétation des lois, 2e edition, Cowansville, Éditions Yvon Blais, 1990, page 259.)
N.D.L.R. As Justice Baudouin points out, the fact that at section 45, the expression “prévues par la loi” is translated as “provided for by law”, and that the expression “provided for by law” is also used as the translation for the other expressions to which Justice Robert compares “prévues par la loi” makes this argument much less persuasive in English.
377 Furthermore, the fact that section 45 sets out the right to social and financial measures “susceptible” to ensure (or of a nature to ensure) to a person in need an acceptable standard of living makes reference to the idea of a probability much more compatible, in my eyes, with the obligation of progressive realization of rights contained in the Covenant mentioned above.

378 The degree of realization of a right written into both the Covenant and the Québec Charter flows from the resources that the State decides to allocate to it. However, as we have seen, this situation does not preclude any critical examination, as a minimum, nor any sanction, a fortiori, when the right enjoys a quasi-constitutional status and constitutes the basis for legal recourse, as it is in the present case. 

379 The expression “susceptible” also brings to the debate an element of objectivity that commands attention, given the nature of the protected right. This expression has the effect of qualifying the ensuring of an acceptable standard of living. Even if it may seem obvious, the expression “susceptible” has the effect of confirming that the guarantee of an acceptable standard of living is a guarantee that is assessed objectively, and not from the point of view of one person or of a group of people. 

380 As for the notion of an “acceptable standard of living”, one has to assume that its substance is compatible with the right, guaranteed by Article 11 of the International Covenant on Economic, Social and Cultural Rights, of every person “to an adequate standard of living for himself and his family, including adequate food, clothing and housing”. 
381 Now, if the expression “susceptible” calls for an objective criterion in the evaluation of what constitutes, in a given country, an acceptable standard of living, it is difficult to find a concept more closely linked to the general level of wealth enjoyed by each Member State of the Covenant than that of Article 2 of the Covenant, which declares that each State “undertakes to take steps (…) to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant”.
382 Thus, while each Member State undertakes to progressively achieve the full realization of the rights recognized in the Covenant, the nature of the obligations that fall to each of them can vary with the degree of wealth of a given country. There is, then, on this level, place for subjectivity. In this respect, one recalls the polite yet reproachful criticism that the UN Committee on Economic, Social and Cultural Rights made towards Canada concerning the persistence of poverty in a country so privileged on a material level compared to the rest of the international community. When examining the scope of section 45, one must, in my opinion, take into account this aspect and the wealth that, comparatively speaking, Québec and Canada possess.
383 At the dawn of the 21st century and in a privileged country such as Canada, the quasi-constitutional right guaranteed by section 45 to social and economic measures susceptible to ensure an acceptable standard of living includes at the very least the right for every person in need to obtain what Canadian society objectively considers to be means sufficient to cover the essential necessities of life.
384 Moreover, the economic component of the right guaranteed by section 45 should not bring us to neglect its close interdependence with other fundamental human rights, such as the right to dignity inherent to every person and the right to the full and equal exercise of other human rights and freedoms.
385 As for the limitations that, according to Article 4 of the Covenant (limiting clause), States can impose on rights that are set out in the Covenant, only those limitations “determined by law only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society” are valid.
386 The fact that restrictions on the rights guaranteed by the Covenant can be “determined by law” could lead one to believe that it would be right to afford the expression “prévues par la loi” a limiting function.  This said, one does not find, neither in section 45 nor in any other limiting provision to which section 45 would be subject, the second part of Article 4 of the Covenant that is a text similar to section 9.1 of the Québec Charter or section 1 of the Canadian Charter.

387 In any event, even if this expression did have a certain limiting function, I still could not subscribe to the facile interpretation made by the trial judge.

388 Once again, an appropriate understanding of the principles established by the Covenant to which, one can reasonably assume that Québec wished to conform to in its legislation, brings us to consider foremost, as the Limburg Principles suggest, that far from constituting a license for the State to restrict protected rights with no holds barred, the limiting clause provided for at Article 4 of the Covenant’s primary objective is the protection of individuals’ rights (Principle No. 46). We call to mind, to this effect, that no limitation on protected rights should jeopardize a person’s survival or integrity (Principle No. 47), nor be of an arbitrary, unreasonable or discriminatory nature (Principle No. 48) or threaten the very substance of a protected right (Principle No. 56).

389 Applied to the present case, these rules mean that the right of a person in need to social measures susceptible of ensuring an acceptable standard of living is not subject to any limitation--even if it is lawful--that has the concrete effect of eliminating this right’s very conditions of existence. 

390 Furthermore, the fundamental nature of the right provided for at section 45 and its close interdependence with other rights make it even more problematic for a State to validly impose limitations on this right. In effect, if an acceptable standard of living constitutes an indispensable prerequisite for the capacity of an individual to concretely exercise his or her rights, freedoms and civic responsibilities, to the contrary, extreme poverty engenders a violation of human dignity (Vienna Declaration and Programme of Action, paragraph 25) and impedes the concrete and full and equal exercise of various rights, particularly because of the difficulties it brings about relating to finding appropriate housing and to the possibility of feeding and clothing oneself properly:

“[Translation] Respect for human rights appears as a central element of political discourse in liberal democracies (…). However, these societies contain an astounding number of very poor people who, in the absence of sufficient resources, are faced with situations where they are deprived of the basic securities that would allow them to assume their responsibilities and enjoy their fundamental rights. For these people, the exercise of human rights does not correspond to concrete reality. To the contrary, they come up against persistent discrimination in the exercise of their right to physical and psychological integrity, to dignity, to access to indispensable goods and services.” (Hélène Tessier, "Lutte contre la pauvreté: question de droits de la personne et mesure de prévention contre une violence systémique à l'égard des enfants", (1996) 37 C. de D. 475, 495.)

(…)
391 Also, it seems logical that restrictions applicable to the limitations that the government can validly bring to section 45 apply a fortiori to any limitation also susceptible to jeopardize the substance of another protected right.

392 These general benchmarks set out, I now ask whether the Québec State respected its obligation to provide to social assistance recipients less than thirty years of age social measures susceptible to ensure to them an acceptable standard of living.

Robert J. notes that no argument of discrimination on the basis of social condition was raised. He then states that he will therefore assume that there was no such discrimination and not pronounce upon the question.

Application of these principles to the present case

394 It emerges from the evidence that, in a context marked both by the critical situation of young people on the job market, on one hand, and on the other, by severe budgetary constraints for the Québec government, the government opted to implement measures destined to simultaneously increase financial aid and the employability of this group while at the same time, trying to minimize the costs of this additional aid.

395 I recognise that the problems of young people on social assistance were very real and that the legislator’s objective in wanting to help them was laudable. This said, I cannot see how one could conclude that section 45 was respected when the means chosen and the aid provided by the State to young recipients in need was so clearly below the poverty line recognized in Québec society, that is generally established according to the minimal resources necessary for the capacity of an individual to provide for his or her essential needs.

Robert J. goes on to make five points:

(a) A large number of young recipients on the reduced rate only received the basic benefit, which is to say an amount well below the poverty line and the amount necessary to cover the necessities of life; 

(b) the employability measures did not represent a way out of the social assistance system; 

(c) the number of people less than thirty years of age who left social assistance reflects the unbearable conditions under which the system placed them rather than the success of the programs; 

(d) the impossibility of providing for essential needs engendered serious material, psychological and social problems for recipients on the reduced rate; and,

(e) the violation of the right to an acceptable standard of living is even more serious because there was a violation of the right to equality too, if not also of the victims’ right to dignity and to integrity.
(a)  A large number of young recipients on the reduced rate  received only the basic benefit, which is to say an amount well below the poverty line and the amount necessary to cover the necessities of life

396 One must remember that between January 1986 and July 1989, only a fifth (22.9%) of able recipients less than thirty years of age participated in employability measures and that in reality, only 11.2% of recipients less than thirty years of age obtained parity with the other recipients. Participants in the Catch-Up-In-School (Rattrapage scolaire) Program received aid less (by $100) than that granted to recipients over thirty years of age (Social Aid Regulation, sections 35.01 and 35.02).

(…)

405 One cannot conclude (…) that the Québec government provided measures susceptible to ensure an acceptable standard of living for young, able beneficiaries less than thirty years of age. The latter received $280 less than their counterparts who were over thirty. The aid given to them was well below the accepted poverty line in Québec society and the sum necessary to cover the essential needs of a single person as described in a conservative fashion by the government itself in 1985.

406 The measures chosen by the government, though they were prompted by a laudable objective, nonetheless had the effect of confining an important proportion of young recipients to an extreme level of poverty incompatible with an acceptable standard of living.

407 The government’s explanation to the effect that lack of interest in part explains young people’s non-participation in the programs does not change my conclusion, nor does its claim that a significant proportion of these young people lived with their parents.

(…)

(b)  The employability measures did not represent a way out of the social assistance system

410 As well, rather than having helped the most vulnerable young people on social assistance, the Québec government extended to the pool of eligible young recipients on the reduced rate, employability measures that did not, in actual fact, promote the attainment of financial parity, nor modify in a significant manner the number of recipients that were able to leave the system.

411 The evidence in fact showed that the possibility of leaving the social assistance system was for all extents and purposes the same, whether or not recipients had participated in the programs. According to the Minister’s own analysis, the greater possibility of leaving the system was due not to the efficiency of the measures as such, but rather to the fact that at the outset, the participating clientele was less dependent on aid than the [non-participating] clientele.

c) The number of people less than thirty years of age who left the social assistance system reflects the unbearable conditions under which the system placed them

412 As well, even if the reduced rate, in actual fact, encouraged people less than thirty years of age to leave social assistance and more people left social assistance amongst this clientele than amongst other clientele, this is not so much attributable to the efficacy of the programs as to the nature of the tenuous living conditions associated with the reduced rate.

413 Sociologist Louison Pronovost, expert witness for the government, explained in detail in his testimony the direct relationship between the higher number of people leaving the system amongst people less than thirty years of age and the amount of the reduced rate ultimately received by the vast majority of these people during their time in the social assistance system, thus confirming the dissuasive objective behind the rate:

“[Translation] The most important factor in explaining the difference in behaviour between people under and over thirty, in our opinion, is the reduced rate as such.” (Cross-examination of Louison Pronovost)

(…)

415 Rather than giving credence to the government’s theory, the number of young recipients leaving the social assistance system during the period at issue is a reflection of the tenuousness of the situation to which a large part of this group was confined. If certain young people were able to leave social assistance for the job market, numerous others -- it matters little why --could not, and had to make do with an inadequate benefit.

(d) The impossibility of providing for essential needs engendered serious material, psychological and social problems for the recipients on the reduced rate

416 Beyond the fact that the assistance benefit that they received was obviously insufficient to provide for their essential needs, the means chosen by the government to deal with the increased number of recipients less than thirty years of age clearly had the effect of maintaining these recipients in both a materially and indeed, psychologically and socially, risky situation hard to reconcile with an acceptable standard of living.

417 Various witnesses for the Appellant discussed these serious concrete, psychological and social problems stemming from the difficulty for recipients on the reduced rate to take care of their essential needs.

418 Arthur Sandborn, community worker and expert witness for the Appellant, described the numerous problems with which young people on welfare were confronted, particularly with the landlords of private rental accommodation. Municipal Housing Offices generally refused to rent them subsidized housing, which meant that they had to resort to substandard housing or sharing a cramped apartment with others, if they didn’t return to their parents’ home or become homeless.

419 On this topic, a study carried out in May 1987 by the Metropolitan Montréal Social Services Centre notes that while homelessness is not a new phenomenon in the area, an important change came about in the composition of the homeless population (10,000 to 15,000 people) of which a third is now young unemployed adults relying on, 75% of the time, social assistance or unemployment benefits.

(…)

421
Madame Jocelyne Leduc-Gauvin [dietician and expert witness for the Appellant] and Doctor Christine Colin, another expert witness for the Appellant, described the problems of malnutrition that affected most recipients on the reduced rate, in spite of the greater nutritional needs of young adults. These problems in turn brought about various other harmful effects: beyond hunger itself, we note lack of physical and psychological energy, hypertension, bulimia, hypersensitivity to pain, various infections, etc.

422 As well, it goes without saying that when needs concerning clothing, household upkeep and bodily care are not met in a satisfactory manner, this has an effect on, amongst other things, the employability of the people involved.

423 On a psychological level, Louise Gosselin herself testified about her social isolation, and all of the experts described the despondency felt by many young people, 20% of whom (including Louise Gosselin) had made a suicide attempt. For those who stayed or returned to their parents’ home, the additional financial burden this caused sometimes caused family conflicts, as well as maintaining the young people in an artificial state of over-dependency.
424 As for psychologist Danielle Gratton, she concluded that the reduced rate of social assistance granted to people less than thirty years of age specifically engendered four risk factors which:

“[Translation]…jeopardized the physical and mental health of these recipients because the rate had been conceived without taking into account the psychological, cultural and social reality of this population. Ambiguous status, cultural and social constraints related to dependence, underemployment and extreme poverty are critical factors that have a combined action and are liable to injure the mental and physical health of the recipients whose stress level is much too high and can be ten times higher than that of people on social assistance.”
425 She also mentioned that stress in turn then brings on several consequences (such as mental fatigue, loss of attention span and performance and a diminished immune system) that, specifically, make participation in employability measures difficult (a situation confirmed by Louise Gosselin’s testimony).
426 Finally, the tenuous nature of their resources led certain young people to deviant behaviour (for example, trying to convince a doctor that they were unable to work in order to receive the higher rate of social assistance), or even to crime (theft, prostitution, fraud, consumption and trafficking of drugs, etc.).
e) The violation of the right to an acceptable standard of living is even more serious because there was a violation of the right to equality too, if not also of the victims’ right to dignity and to integrity

427 Article 2 of the International Covenant on Social, Economic and Cultural Rights, from which the right to an acceptable standard of living provided for at section 45 of the Québec Charter is derived, declares that the Member States undertake to exercise the rights set out in the Covenant without discrimination. This illustrates the principle of interdependence and the global nature of the rights and freedoms to which I refer above. We recall that for the Member States of the Covenant, of which Canada is one, this obligation of non-discrimination is to be applied immediately.
428 As I explained in the examination of section 15 of the Canadian Charter, the different treatment accorded to young recipients clearly infringed upon their right to fully and equally enjoy the benefit of the law, and was meant to discriminate against them. One could even affirm that it undoubtedly also infringed upon their right to dignity and to the integrity of their persons. This, in my opinion, renders even more serious the violation of their right to an acceptable standard of living.

429 Even if the expression “prévues par la loi” or “provided for by law” at section 45 was of an intrinsic limiting nature similar to that of Article 4 of the International Covenant on Economic, Social and Cultural Rights, the infringement upon the right to an acceptable standard of living is not, in this instance, an acceptable limitation. Article 4 of the Covenant’s primary objective is the protection of individuals’ rights (Limburg Principles, Principal No. 46). As well, no limitation on protected rights should jeopardize a person’s survival or integrity (Principal No. 47), nor threaten the very substance of a protected right (Principal No. 56). The obvious lack of respect of these precepts, in this instance, prevents any justification of the violation. 

430 The Respondent argued before us that the critical situation of young people on social assistance was more a result of the situation in which they already found themselves than of the action of the government, which was just helping them by way of selected measures. This, amongst other things, is the position adopted by Justice Reeves.

431 While at first glance, this approach is not devoid of reason, it does not take into account the fundamental principle according to which the limits that a State can bring to the enjoyment of economic and social rights provided for in the International Covenant on Economic, Social and Cultural Rights (at Article 11) and incorporated in its domestic law (at section 45) cannot be discriminatory, arbitrary or unreasonable (Limburg Principles, Principle No. 48).

(…)

433 The arbitrary and unreasonable character of the system in place is well illustrated by certain documents filed as evidence, originating from the government itself.  In effect, according to the Ministry’s own testimony, the system in place during the period at issue was conceived in a different social context, no longer adequately responded to reality and was deemed to be both incoherent, arbitrary, too complicated, obsolete as well as poorly adapted to the needs of certain clientele, particularly young recipients.

(…)

436 (…) it is useful to recall that the age of thirty years does not correspond to any recognized norm in economic matters and that in essence, according to the government’s own confession, this particular age was used in the Social Aid Act because it was already found in pre-existing social laws.
 (…)

Summary and conclusion for section 45 (Robert J.)

438 In short, then, the Québec Charter is a unique document in the arsenal of Canadian human rights legislation. In particular, it can be distinguished from other human rights legislation because along with protection of the right to equality, it grants quasi-constitutional protection to socio-economic rights corresponding to certain principles, certain values to which we hold dear in Québec, and that represent a part of our democratic inheritance. 

439 The rights proclaimed by the Québec Charter were in a large part influenced by international human rights law. By adopting the Québec Charter, the legislator intended to establish a system of domestic law that reflects Canada’s international commitments. As well, these international instruments constitute important interpretive tools for the purpose of evaluating the scope of rights proclaimed by the Charter.

440 Guaranteed by section 45 of the Charter, the right to social measures sufficient to ensure an acceptable standard of living to persons in need comes from Article 11 of the International Covenant on Economic, Social and Cultural Rights which guarantees to every person the right to a “an adequate standard of living”. Article 2 of the Covenant imposes on Member States, including Canada, the obligation to take steps to the maximum of its available resources, with a view to achieving progressively and without discrimination the rights recognized in the Covenant.
441 It is erroneous to see socio-economic rights as second-class rights devoid of binding force and not subject to legal recourse. The notion of “human dignity” is the ultimate interest of every human right. This assumes that that there exists a core of inherent rights, an objective, minimum threshold that the government cannot cross.

442 The scope of section 45 therefore cannot be reduced to a general policy statement or be seen as having a purely discretionary character. In a privileged country such as Canada, the right to social and economic measures sufficient to ensure an acceptable standard of living includes at least the right for every person to obtain what society considers, in an objective manner, as the essential necessities of life.

443 In the present instance, the means chosen by the legislator to counter the problems young people faced in the job market had the effect of infringing upon the right guaranteed by section 45. The benefit received, most of the time, by young people affected by the reduced rate, was well below the poverty line recognized in Québec society and did not represent an amount sufficient to cover the essential necessities of life. This is illustrated by the number of people in this group that abruptly left the social assistance system. The reduced rate also engendered serious physical and psychological problems for the young recipients, problems that are incompatible with an acceptable standard of living. This violation is that much more serious because at the same time, there was infringement of the right to equality on the basis of the age of the victims, if not also an infringement of the dignity and integrity of their persons.

444 Even if section 45 did contain an intrinsic limit, in the present instance, one cannot entertain the question of justification of the infringement, since no restriction of this right can be discriminatory, arbitrary or unreasonable. Nor can any infringement jeopardize a person’s survival or integrity, or threaten the very substance of a guaranteed right. 
445 For all these reasons, I conclude that the legislator infringed, in an unreasonable fashion, upon the right guaranteed by section 45 of the Québec Charter to social measures susceptible to ensure to a person in need an acceptable standard of living. (…)

Reasons for judgement:

Section 15 

Section 1 

Section 7 

Section 24 

Section 52
Section 45, Québec Charter
SECTION 52 (Constitution Act)

Justice Baudouin on section 52
At paragraph 40, Justice Baudouin states that, had he agreed with Justice Robert that the Social Aid Regulation violated the Canadian Charter or the Québec Charter, he would have concurred with Justice Robert that no remedial measures were available to Ms. Gosselin.

Justice Robert on section 52

In light of his findings that section 29a) of the Social Aid Regulation violated section 15 of the Canadian Charter, Robert J. examines whether he should make a declaration of unconstitutionality under section 52 of the Constitution.

446 Determining proper remedy is unique in the present case because, since the coming into force of the new regime in 1989, the Social Aid Act and the impugned provision of the Social Aid Regulation have been abolished. This is why the appellant, rather than simply demanding that section 29a) of the Regulation be invalidated because it contravenes the Charter, also, through her class action, seeks a retrospective financial remedy for all of the members of the group affected by the reduced rate.

447 …such remedy, which would involve considerable cost for the Québec government, does not constitute an appropriate remedy to sanction a law judged a posteriori to be unconstitutional. Indeed, if the impugned Regulation and the Social Aid Act were still in force, the appropriate sanction would be to invalidate sections 23 and 29 of the Regulation along with a temporary one-year suspension to afford the legislator the possibility to adjust the rates and render the regulation constitutional.

Robert J. adopts the method set out in Schachter v. Canada, [1992] 2 R.C.S. 679 to determine: a) the extent of the inconsistency with the Charter; b) the appropriate corrective measure; and c) whether to temporarily suspend the declaration of invalidity.

a) Extent of inconsistency with the Charter

Robert J. notes that this criterion should be applied flexibly where the legislation fails the second or third element of the proportionality branch of the Oakes test. He concludes that it is not necessary to invalidate the employability programs, just section 29a) of the Social Aid Regulation.
b) Choice of the appropriate corrective measure  (Severance/Reading In)

Justice Robert quotes from Schachter at page 695:

“A court has flexibility in determining what course of action to take following a violation of the Charter which does not survive s. 1 scrutiny. Section 52 of the Constitution Act, 1982 mandates the striking down of any law that is inconsistent with the provisions of the Constitution, but only "to the extent of the inconsistency". Depending upon the circumstances, a court may simply strike down, it may strike down and temporarily suspend the declaration of invalidity, or it may resort to the techniques of reading down or reading in.”

He asserts that striking down section 29a) of the Regulation amounts to adopting a broad interpretation of the regulatory text under which young people would receive the regular rate (reading in). 

Robert J. observes that in Vriend c. Alberta, [1998] 1 S.C.R. 493, Justices Iacobucci and Cory noted that when determining whether to read into a text of law, the courts should take into account the twin guiding principles: respect for the role of the legislature, and respect for the purposes of the Charter. 

With regard to the question of respect for the role of the legislature, Robert J. quotes from Schachter:

“This test recognizes that the seemingly laudable purpose of retaining the parts of the legislative scheme which do not offend the Constitution rests on an assumption that the legislature would have passed the constitutionally sound part of the scheme without the unsound part. In some cases this assumption will not be a safe one. In those cases it will be necessary to go further and declare inoperative portions of the legislation which are not themselves unsound.”

He then concludes that, in this case, it is clear that the legislature would not have adopted the regulatory text in question without the portion found to be unconstitutional.

Justice Robert then examines the determination as to whether the remedy of reading in is appropriate in light of the criteria set out in Schachter and reiterated in Vriend: 1. budgetary implications; 2. effects on the thrust of the legislation; 3. interference with legislative objectives.

With respect to budgetary implications, Robert J. quotes from Schachter at pages 709-710:

“Any remedy granted by a court will have some budgetary repercussions whether it be a saving of money or an expenditure of money. Striking down or severance may well lead to an expenditure of money. (…) In determining whether reading in is appropriate then, the question is not whether courts can make decisions that impact on budgetary policy; it is to what degree they can appropriately do so. A remedy which entails an intrusion into this sphere so substantial as to change the nature of the legislative scheme in question is clearly inappropriate.”

(He also refers to Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3.)

Given the estimated $430,000,000 cost of a uniform regime, in Robert J.’s view, reading in would indeed constitute a change to the nature of the legislative scheme for social assistance.

Robert J. distinguishes Miron v. Trudel, [1995] 2 S.C.R. 418 which he sees as a clearly exceptional case, where, too, at the time of the decision, the legislature had already modified the law in a manner in keeping with the “reading up” adopted by the Supreme Court. He quotes from McLachlin J.’s reasons for judgement:

“Having considered the available remedies, I am persuaded that this is one of those exceptional cases where retroactively "reading up" a statute may be justified. The 1990 amendments provide the best possible evidence of what the Legislature would have done had it been forced to face the problem the appellants raise.” (Paragraph180)
In the present case, according to Robert J., to the contrary, the Income Security Act subsequently adopted set up a uniform regime of conditional assistance, not the uniform regime of unconditional assistance that would result from “reading in”. Thus, contrary to the situation in Miron, one cannot maintain that the subsequent legislative amendment supports the reading in proposed by Ms. Gosselin.
Robert J. recalls that as L’Heureux-Dubé J. noted in Miron, since it was insurance companies that were affected by the ruling, reading in didn’t retroactively and significantly affect government budgets:

“I find further comfort in this conclusion from the fact that the proposed remedy would not impose any additional burden upon the public purse. The insurance companies would have to absorb this additional cost (which, the Court has been informed, would have caused only a nominal increase in premiums to the public, of roughly 0.7 percent over the period from 1978 to 1989).”

Robert J. distinguishes Tétreault-Gadoury c. Canada, [1991] 2 S.C.R. 22 because, contrary to the present case, “there was no evidence put forth to show that the government could not afford to extend benefits to those over 65” (page 46). Also, he asserts that the same distinction that Lamer J. made in Schachter applies here:

“This is not a situation comparable to that in Tétreault-Gadoury, supra. There, the budgetary implications of severing the provision in question were not extensive. The group of people not previously entitled to benefit by the scheme who would become eligible was a small, discrete group. Here, the excluded group sought to be included likely vastly outnumbers the group to whom the benefits were already extended.”

As in Schachter, Robert J. concludes that extending benefits to the excluded group would modify the nature of the existing regime and represent an unjustified intrusion into the legislative arena.

With respect to the effects of “reading in” on the thrust of the legislation, Robert J. is of the opinion that granting parity to social assistance recipients who received only the reduced rate would affect the general financing of the law and the distribution of public monies. In Schachter, this factor was also considered to be a reason not to “read into” the law:

“If this Court were to dictate that the same benefits conferred on adoptive parents under s. 32 be extended to natural parents, the ensuing financial shake-up could mean that other benefits to other disadvantaged groups would have to be done away with to pay for the extension. Parliament and the provincial legislatures are much better equipped to assess the whole picture in formulating solutions in cases such as these.”

With respect to interference with legislative objectives, Robert J. is of the opinion that striking down section 29a) of the Regulation and establishing parity in the context of an unconditional social assistance regime would go against the legislator’s objective in setting up the scheme, which was to improve young recipients’ employability.

According to Robert J., we have to direct our inquiry to what the government would have done if it had known that this provision would be found to be unconstitutional. The government answered this question in 1989 by choosing a different regime of universal, conditional assistance.

Robert J. states that if the law was still in effect, the proper remedy would be to strike down sections 23 and 29 of the Social Aid Regulation and to suspend the declaration of invalidity for a year, in order to allow the government to adjust social assistance rates so that they would be in conformity with the Charter, while at the same time taking into account all the other relevant factors.

c) Suspending the declaration of invalidity

Robert J. makes reference to the following passage of Schachter: 

“ The benefit with which we are concerned here is a monetary benefit for parents under the Unemployment Insurance Act, 1971, not one which Parliament is constitutionally obliged to provide to the included group or the excluded group. What Parliament is obliged to do, by virtue of the conceded s. 15 violation, is equalize the provision of that benefit. The benefit itself is not constitutionally prohibited; it is simply underinclusive. Thus striking down the provision immediately would be inappropriate as such a course of action would deprive eligible persons of a benefit without providing any relief to the respondent. Such a situation demands, at the very least, that the operation of any declaration of invalidity be suspended to allow Parliament time to bring the provision into line with constitutional requirements. “(page 719)

He then concludes that section 52 affords no basis for Ms. Gosselin’s – and the others members of the Class Action group’s –claim for damages.

Reasons for judgement:
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SECTION 24 (Canadian Charter) 

Reasons of Justice Baudouin

At paragraph 40, Justice Baudouin states that, had he agreed with Robert J. that the Social Aid Regulation violated the Canadian Charter or the Québec Charter, he would have concurred with Robert J. that no remedial measures were available to Ms. Gosselin.

Reasons of Justice Robert

According to Justice Robert, when a law is not unconstitutional in and of itself but has given rise to damaging measures or actions on the part of state officials which violate Charter rights, it is clear that section 24(1) can be the basis for an individual’s claim for damages.

However, the issue here is the right to damages based solely on the ground of a legislative or regulatory text’s unconstitutionality, in other words, the application of section 24(1) when section 52 has been engaged.

Robert J. quotes Lamer J. in Schachter v. Canada, [1992] 2 S.C.R. 269:

“ An individual remedy under s. 24(1) of the Charter will rarely be available in conjunction with action under s. 52 of the Constitution Act, 1982. Ordinarily, where a provision is declared unconstitutional and immediately struck down pursuant to s. 52, that will be the end of the matter. No retroactive s. 24 remedy will be available. It follows that where the declaration of invalidity is temporarily suspended, a s. 24 remedy will not often be available either. To allow for s. 24 remedies during the period of suspension would be tantamount to giving the declaration of invalidity retroactive effect.”

Robert J. also refers to Guimond v. Québec, [1996] 3 S.C.R. 347, where Justice Gonthier reiterated the rule according to which, when a Charter violation results from a law that has been declared unconstitutional, the government is not liable for damages. This is partly because the de facto doctrine will save rights, obligations and other effects that have arisen out of actions performed pursuant to legislation ruled unconstitutional:

“Although it cannot be said that damages can never be obtained following a declaration of constitutional invalidity, it is true, as a general rule, that an action for damages under s. 24(1) of the Charter cannot be coupled with a declaratory action for invalidity under s. 52 of the Constitution Act, 1982. The respondent based his claim for damages under s. 24(1) on a bare allegation of unconstitutionality. The facts did not warrant a departure from the general rule.”

Robert J. notes that the Court has never defined the exceptional circumstances in which an action for damages under s. 24(1) of the Charter could be coupled with a declaratory action for invalidity under s. 52. In his view, there has to be a certain consistency between remedy under sections 24(1) and 52. At the very least, it would have had to have been possible, under the section 52 analysis, to grant the full rate to all recipients, but this was not the case. Even if the law were still in effect, it would not have been possible to strike down section 29a of the Social Aid Regulation, only to suspend the declaration of its inoperability for a year to give the government time to adjust its rates.

Robert J. refers again to Lamer J’s comments in Schachter:

“…if a court takes the course of reading down or in, a s. 24 remedy would probably only duplicate the relief flowing from the action that court has already taken….

The remedial choice under s. 24 thus rests on an assumption about which position the plaintiff would have been in. However, I have already determined which assumption should be made in the analysis under s. 52, and have determined that it cannot be assumed that the legislature would have enacted the benefit to include the plaintiff.”

Robert J. is of the opinion that, given that we cannot presume what the legislature would have done, one cannot determine the extent of Madame Gosselin’s damages or the other people who are also party to the action’s damages.

Robert J. follows mutatis mutandis Lamer J. in Schachter:

“…this is not a case in which extending a remedy, for example damages, under s. 24(1) to the respondent would be appropriate. The classic doctrine of damages is that the plaintiff is to be put in the position he or she would have occupied had there been no wrong. In the present case, there are two possible positions the plaintiff could have been in had there been no wrong. The plaintiff could have received the benefit equally with the original beneficiaries, or there could have been no benefit at all, for the plaintiff or the original beneficiaries.”

He observes that the deference that was necessary in the choice of remedial action under section 52 is just as important under section 24(1). He then alludes to the potential cost for the government if the Court were to award damages to Ms. Gosselin, given the collective nature of the action:

502 Even though granting an individual remedy to Madame Gosselin would obviously not alter the government’s financial decisions, the Court cannot ignore the fact that this is a class action affecting a great many previous welfare recipients that would involve considerable expense at a time that the government had obviously decided not to spend this money. (…)

Justice Robert concludes that the government should not be penalized because it adopted a new law, and dismisses Ms. Gosselin’s claim for damages under section 24(1).
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