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The National Association of Women and the Law (NAWL) is a national, non-profit, feminist organization that speaks on behalf of a nationwide membership of lawyers, law students, academics and individuals who share a commitment to gender equality. Since 1974, NAWL has been promoting women’s equality through legal research, advocacy, reform and public education.

NAWL has made numerous oral and written submissions to all levels of government on issues affecting Canadian women, and has successfully advocated law reforms both federally and provincially. We have advanced substantive equality for women in many spheres, including criminal, family and labour law. Some of our successes include influencing legislation on sexual assault, family law, employment equity, and equal access to benefits. NAWL was also instrumental in the inclusion of the equality guarantees in the Charter of Rights and Freedoms.

NAWL promotes the equality of women through law reform, while recognizing that this will mean different things to different women. It is NAWL’s position that every woman experiences inequality differently due to systemic discrimination on the basis of gender, race, ethnicity, nationality, class, sexual orientation, disability, age, language and other factors. We believe that substantive equality for women will be realized only where the diversity among women is recognized and valued. We are dedicated to working collectively with other organizations in order to reflect the diversity and further the equality of all women in Canada.

Summary

In light of its domestic and international obligations, the Canadian government has a positive obligation to adopt legislation that will remedy both the systemic inequality of women in the workforce and the persistent wage discrimination experienced by women. Pay equity is a fundamental human right that must be enforced in all sectors of federal jurisdiction. NAWL advocates for comprehensive and proactive stand-alone federal pay equity legislation. This legislation must provide for strong and accessible monitoring and enforcement mechanisms, including proactive deadlines, random inspections, interest awards, an independent and specialized commission, and accessibility for all women. NAWL also recommends that the federal legislation should authorize the participation of unions in the pay equity process, while at the same time making it clear that pay equity negotiations should be separate from collective bargaining. Finally, NAWL advocates that the legislation should include a requirement that the government fund pay equity wage adjustments in the federal public sector, as well as pay equity implementation bodies and educational efforts. 

SUMMARY OF RECOMMENDATIONS

It is NAWL’s position that the federal government must replace the existing federal pay equity scheme with comprehensive and proactive pay equity legislation. The current complaint-based model is ineffective and inaccessible for the majority of women in Canada. Its ambiguous terminology, unspecified methodology and lack of enforcement mechanisms have resulted in extensive delays, unacceptably long waits for wage adjustments and, in many cases, a complete lack of alternatives for women with pay equity complaints. Accordingly, NAWL advocates that the federal government take steps toward remedying the situation by drafting clear and unambiguous proactive pay equity legislation. 

To this end, NAWL urges that the new federal pay equity legislation incorporate several main points:

1. Recognition that despite anti-discrimination legislation, women still face inequality in the labour market, occupational segregation and the systematic devaluation of their work. 

2. Recognition that racialized women face additional discrimination and confront a graver form of economic disadvantage than non-racialized women.

3. Recognition that pay equity violations are due to systemic discrimination and, as such, systemic remedies are necessary. Pay equity legislation must utilize proactive regulatory mechanisms, not only complaint-based mechanisms.

4. An affirmation of the fact that pay equity is a fundamental human right, protected under the Canadian Charter of Rights and Freedoms and international human rights law.

5. Recognition that pay equity is an essential mechanism for ensuring constitutional equality rights for women and other disadvantaged groups.

6. Comprehensive and proactive pay equity provisions that require that all 
federally-regulated employers develop and implement a pay equity program.

7. Comprehensive coverage of all federally-regulated workplaces that protects all workers, including part-time, casual, seasonal and contractual workers, guarantees enforcement despite contracting out or a subsequent change in ownership, and applies to the Federal Contractor’s Program.

8. Effective methodology for job evaluations, job comparisons, wage adjustments and the timing of corrective payments.

9. Strong monitoring and enforcement mechanisms, including proactive deadlines, random inspections and the authority to award interest.

10. The participation of unions throughout the pay equity process and, in particular, the involvement of unions in negotiating and enforcing pay equity plans.

11. Accessible procedures for non-unionized women, as well as part-time, casual, seasonal and contractual workers.

12. Provisions for the continual disclosure of relevant pay equity information to both employees and their bargaining agents.

13. The creation of a separate pay equity commission and a specialized tribunal that has institutional independence and impartiality.

14. The development of a consulting and advocacy body that will enhance accessibility to pay equity by helping women – particularly non-unionized women – enforce their rights.

15. An allocation of funding to finance pay equity wage adjustments in the federal public sector.

16. Recognition that pay equity, once achieved, must be maintained.

It is NAWL’s hope that federal legislation that includes the above provisions will allow the pay equity process to move beyond the tangled mess of litigation in which the current legislation has become so mired to become an effective means of enforcing an established human right. Indeed, NAWL maintains that unambiguous comprehensive and proactive legislation will go a long way toward granting in substance to Canadian women the basic human right that international and domestic instruments have been promising for years: pay equity.
1. 
PAY EQUITY AS A HUMAN RIGHT

Pay equity is a basic human right and is a key mechanism for ensuring the full respect and promotion of women’s constitutional equality rights. It is the right to be paid equally for work of equal value, and it is the right to employment free of discrimination. Just as women have the right to life, liberty and security of the person and the right to be equal before the law, so too do women have the right to remuneration proportional to the value of the work they perform. Pay equity is neither a bonus to be distributed during economic booms nor a ploy that results in undeserved windfalls. Rather, pay equity redresses historic employment discrimination according to basic human rights principles. Pay equity, along with employment equity and anti-discrimination norms in the workplace is an essential measure to ensure the full equality of women in Canadian society.


1.1
International Obligations

Pay equity has been internationally recognized as a fundamental human right. The International Covenant on Economic, Social and Cultural Rights, part of the International Bill of Rights and ratified by Canada in 1976, guarantees the right of everyone to equal remuneration for work of equal value.
 Several other international instruments, also ratified by Canada, express the same guarantee. 

These international instruments not only affirm Canada’s obligation to achieve pay equity, but they also affirm Canada’s obligation to take active measures toward that end. For example, Article 2 of the Equal Remuneration Convention (ILO No. 100), ratified by Canada in 1972, states:

1. Each Member shall, by means appropriate to the methods in operation for determining rates of remuneration, promote and, in so far as is consistent with such methods, ensure the application to all workers of the principle of equal remuneration for men and women workers for work of equal value.

2. This principle may be applied by means of:

(a) National laws or regulations;

(b) Legally established or recognised machinery for wage determination;

(c) Collective agreements between employers and workers; or

(d) A combination of these various means.

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), which was ratified by Canada in 1981, similarly mandates that states take “all appropriate measures to eliminate discrimination against women in the field of employment,” with a mind to securing equal remuneration and benefits for work of equal value.
  CEDAW imposes a positive obligation on state parties to take the necessary measure to ensure that women’s equality rights are not infringed by discriminatory practices in the workplace and elsewhere. Indeed, in The Federal Plan for Gender Equality, the federal government acknowledges that CEDAW requires positive-action measures to remedy the historical oppression of women. The Beijing Declaration and Platform for Action, Fourth World Conference on Women, likewise requires that governments take action to guarantee the rights of women and men to equal pay for work of equal value.

Article 2 of the Discrimination (Employment and Occupation) Convention  (ILO No. 111), ratified by Canada in 1964, takes a parallel stance: “Each Member for which this Convention is in force undertakes to declare and pursue a national policy designed to promote, by methods appropriate to national conditions and practice, equality of opportunity and treatment in respect of employment and occupation, with a view to elimination any discrimination in respect thereof.”

The terms of the Discrimination Convention and the other international instruments cited above must be recognized and adhered to by the Canadian government. By ratifying these instruments, the Canadian government has created an obligation of compliance. In The Federal Plan for Gender Equality, the federal government recognizes that it is bound by its international obligations, specifically those under CEDAW.


1.2
Domestic Obligations


The Canadian government has domestic obligations to realize pay equity in addition to its international obligations.

The federal government created an obligation to achieve pay equity in the 1977 Canadian Human Rights Act (CHRA).
  According to section 11(1) of the CHRA, “It is a discriminatory practice for an employer to establish or maintain differences in wages between male and female employees employed in the same establishment who are performing work of equal value.”  Section 11(5) clarifies the point by noting, “[f]or greater certainty, sex does not constitute a reasonable factor justifying a difference in wages.”  The fact that Parliament unanimously passed the CHRA underscores the importance of the federal government’s obligation to the realization of pay equity.

The importance of the obligation is further underscored by its quasi‑constitutional status. Indeed, as the Supreme Court of Canada noted in Canada (Attorney General) v. Mossop, “[i]t is well established that human rights legislation has a unique quasi-constitutional nature.”  Evans J. applied this principle directly to the federal pay equity scheme in Canada (Attorney General) v. Public Service Alliance of Canada,
 noting that section 11(1) of the CHRA has a quasi-constitutional status. Thus, as a legislated human right with quasi-constitutional status, section 11(1) must be upheld in accordance with the values of a free, just and democratic society.

Indeed, any legislative pay equity scheme will be subject to scrutiny under the Canadian Charter of Rights and Freedoms. In particular, section 15(1) of the Charter states: 

15(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

According to the Supreme Court of Canada, section 15(1) provides not only formal equality between women and men, but also, and most importantly, substantive equality. In addition, the equality guarantees are not subject to dismissal solely because of cost or inconvenience.
  As such, a pay equity infringement cannot be justified solely on the basis of expense.

The federal government must also take legislative action toward the substantive realization of pay equity because of its domestic commitment to gender equality analysis. In the 1995 Federal Plan for Gender Equality, the federal government developed the concept of gender-based analysis as a means of addressing discrimination against women. The government mandated that legislators engage in gender-based policy analysis at every stage of the legislative process:


Gender analysis is based on the standpoint that policy cannot be separated from the social context, and that social issues are an integral part of economic issues. Social impact analysis, including gender analysis, is not just an add-on, to be considered after costs and benefits have been assessed, but an integral part of good policy analysis.

The government notes that gender-based analysis is particularly important because of the fact that many women experience unequal pay for work of equal value.
  Indeed, one of the main objectives of The Federal Plan is to improve women’s economic autonomy and well being.

In addition, The Federal Plan specifically emphasizes the importance of improving the economic and employment status of federal employees, the eighth objective of The Federal Plan being to “Advance Gender Equality for Employees of Federal Departments and Agencies.”  As such, it is particularly important that the government consider the pay inequities that currently confront female federal employees when it reconstitutes the federal pay equity legislation.

The Department of Justice elaborated on the concept of gender-based analysis in the 1998 Guide to Gender Equality Analysis:


Gender equality analysis is a process to help identify and remedy problems of gender inequality that may arise in policy, programs and legislation. It is premised on an understanding of the continuing reality of women’s inequality in Canadian society, and a recognition that our legal principles and rules have historically been based on values and assumptions about appropriate gender roles that may restrict women’s choices and actions. The object of gender equality analysis is to replace those assumptions with a consideration of the specific situations of women in all facets of society, such as the labour market, the family and the community, and thus shape laws, policies, and programs that respond to women’s needs and priorities.

The Department of Justice notes that gender equality analysis must be considered at every stage of government policy and program development, not only to avoid future problems and litigation, but also because of ethical commitments and the importance of recognizing the diversity and dignity of all members of society.
 In particular, the Department of Justice highlights the importance of gender equality analysis in legislative drafting. The drafting of the new pay equity provisions is no exception.

Indeed, as the Department of Justice articulates, the federal government has a “commitment that future legislation and policies will include an analysis of their potential for unequal impacts on women and men and a commitment to adopt strategies that advance gender equality.” Accordingly, the federal government must honour this commitment at every stage of the pay equity legislative process.

The Supreme Court of Canada has also indicated that equality in the workplace is an important objective that employers must try to attain. Indeed, in the 1999 “firefighters case,” frequently known as Meiorin, (British Columbia v. British Columbia Government and Services Employees’ Union) concerning occupational requirements and their impact on women, the Court stated that employers must “build conceptions of equality into workplace standards.”  This is consistent with the duty imposed on employers by the Employment Equity Act (EEA), which provides mechanisms to identify and eliminate barriers to employment for disadvantaged groups identified in the EEA, and in particular for women. 

In June 2000, the Canadian Human Rights Act (CHRA) Review Panel, chaired by the Honourable Gérard Laforest, released its report and recommendations on proposed changes to the CHRA. It proposed to include in the CHRA a duty to ensure equality: “it is time to cast the language of the Act in a more positive way, to create a duty on the part of employers and service providers to promote equality and eliminate discrimination in much the same way that the Canada Labour Code creates a general duty for employers to ensure the protection of the safety and the health of its employees at work.”
  NAWL supports this approach and recommends that it should inspire the drafting of future pay equity legislation. Indeed, in light of the ongoing and persistent nature of discrimination against women in the workplace, it is incumbent upon the federal government to take legislative action to address this inequality and ensure that employers change their practices and patterns.

It is NAWL’s position that, in light of the domestic and international commitments and obligations outlined above, the Canadian government has a positive obligation to adopt legislation that will remedy the systemic inequality of women in the workforce. The Canadian government must adopt legislation that will create a duty on the part of employers and service providers to promote equality and eliminate discrimination in the workplace. More specifically, it must adopt legislation that will force employers to eliminate discrimination in wages, just as it has already adopted employment equity legislation that will force employers to eliminate discrimination in their hiring and promotion practices. The adoption of pro-active pay equity legislation is an essential step towards ensuring women’s equality in the workplace, and is an essential step towards ensuring the respect of their Section 15 constitutional rights under the Charter. 

2. 
PAY EQUITY: A RIGHT BUT NOT A REALITY


2.1
The Ongoing Devaluation of Women’s Work

Despite section 11(1) of the CHRA and the Canadian government’s obligation to pay equity, pay equity has yet to be achieved. Women employed full-time continue to earn 72.5 per cent of men’s income,
 and women continue to head the majority of low-income households.
  Many factors contribute to the disparity in income between men and women; however, pay equity is the most significant factor, accounting for approximately half of the difference.

Under the current legislative scheme, few women have the time and resources to file pay equity complaints. Complaints generally take so many years to resolve that unions are among the only parties with the resources to pursue them. Few non‑unionized women employees are able to bring pay equity claims, and the unionized women who do typically wait years for any type of resolution. The current pay equity scheme ranks only marginally above a state of paralysis. It offers little substantive remedy to the majority of women who confront wage discrimination in the workplace.


2.2 
Pay Equity and Racial Discrimination

If the current pay equity scheme offers little to the majority of women who confront wage discrimination in the workplace, then it offers even less to racialized women. Racialized women face a graver form of economic disadvantage than their non-racialized counterparts. These women are discriminated against on the basis of their gender, as well as on the basis of their colour or ethic origin, leaving them particularly susceptible to economic disadvantage. Indeed, De Wolff describes a “polarization of income” between racialized and non-racialized women.
 Studies indicate, however, that this gap could be diminished by enacting pay equity legislation that would address wage discrimination on the basis of race.

Accordingly, the particular concerns of racialized women not only require further analysis, but also must be recognized and addressed by the new pay equity legislative scheme. To assist in this effort, this brief will now turn to the unique concerns of racialized women.

1.6 million Canadian women, or approximately 11 percent of the female population in Canada, identify themselves as visible minorities.
 These women experience additional forms of discrimination that exacerbate the existing conditions of economic disadvantage that confront women generally.

Indeed, according to Statistics Canada, visible minority women have among the lowest total incomes of all income groups. In 1995, the total income for visible minority women aged 15 and over averaged $16,600, as compared to $19,500 for their non-visible minority counterparts. Visible minority men, in contrast, had a total income of $23,600.
 

In addition, visible minority women tend to earn less employment income than other women. In 1995, the average full-time, full-year employment income of visible minority women was $27,500, $3,000 less than that of non-visible minority women.
 The situation is even graver for visible minority women of particular ethnic backgrounds. Specifically, Latin American and Korean women who were employed on a full-time, full-year basis earned less than $23,000 in 1995. This is markedly lower than the employment income of visible minority men, which averaged $36,088 in 1995, and non-visible minority men, which averaged $43,200.

Aboriginal women face particularly stark income realities. In 1996, the average total income for Aboriginal women was $13,300, over $6,000 less than that of their non-visible minority counterparts. 

Some academics question the effect that conventional pay equity legislation can have on the specific forms of wage discrimination confronting racialized women.
 However, others note that, while it would be mistaken to expect law alone to solve the problems of any marginalized group, “law can deal with some of the more conspicuous manifestations of discrimination in employment on grounds of race and gender.”

In order for the law to do so, however, it is first very important to remember that race and gender are not mutually exclusive spheres of experience.
 Rather, they function together as a whole, creating an identity in which one cannot be separated from the other, and also an experience of discrimination that cannot simply be relegated into categories of racism and sexism. To ignore this point is to essentialize the experiences of all women, regardless of race or other experience-defining features.

The current pay equity provisions of the CHRA do not contain any reference to the particular issues confronting racialized women. Accordingly, as Ashiagbor points out, this legislation is “inadequate to address the disadvantage of women who face different obstacles due to the interaction of race and gender.”

As such, it is NAWL’s position that the new federal pay equity legislation must expressly recognize the fact that racialized women face additional forms of discrimination and confront specific forms of economic disadvantage, and must provide for mechanisms to prevent and remedy this discrimination and disadvantage.

Indeed, the federal government of Canada has an obligation to do so. The right to equal pay for equal work was specifically guaranteed to individuals of any race, colour, or national or ethnic origin in the International Convention on the Elimination of All Forms of Racial Discrimination, which was ratified by Canada in 1970.

In addition, Canada has endorsed the Declaration and the Plan of Action adopted by the United Nations World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance held in Durban, South Africa from August 31 to September 2, 2001. In the Plan of Action, states expressed their commitment to recognize the effect that discrimination, marginalization and social exclusion have had and continue to have on many racial groups, and to take appropriate measures in respect of employment with a view to preventing racial discrimination (Article 48). More specifically, the Plan of Action urges states to support the creation of workplaces free of discrimination through a multifaceted strategy that includes civil rights enforcement, public education and communication in the workplace, and to promote the rights of workers who are subject to racism, racial discrimination, xenophobia and related intolerance (Article 104(a)). It further urges states “to give special attention, when devising and implementing legislation and policies designed to enhance the protection of workers rights to the serious lack of protection, and in some cases exploitation as in the case of trafficked persons and smuggled migrants, which make them more vulnerable to ill treatment such as confinement in the case of domestic workers and also being employed in dangerous and poorly paid jobs”  (Article 105; our emphasis).

Canada has thus committed itself on the international scene to taking effective action to prevent and remedy the manifestations of racism in the workplace, and in particular the pay discrimination that affects racial minorities. This commitment must be used to interpret the existing constitutional obligations of the Canadian government to ensure the equality rights of Aboriginal workers and workers of colour. It is NAWL’s opinion that the government must take positive measures to ensure that women from these disadvantaged groups be protected from wage discrimination based on their colour, ethnic origin or other personal characteristics that are the basis for racial discrimination in the workplace. Pay equity is a human right for all women, and in particular for racialized women who are disproportionately affected by discrimination in the workplace.


2.3
Pay Equity and Disability
Individuals who are disadvantaged bear the brunt of discrimination in the workplace. As such, like racialized women, women living with disability are disproportionately affected by discrimination in the workplace. This discrimination translates into economic disadvantage.

It is NAWL’s position that the unique concerns of disabled women must be recognized and addressed by the new pay equity legislative scheme. The government must take positive measures to ensure that women living with disability are protected from wage discrimination based on their disability or other personal characteristics that are the basis for discrimination in the workplace.

The new pay equity legislation must be premised on the fact that pay equity is an essential mechanism for upholding the constitutional equality rights of women and other disadvantaged groups, including women with disability.

3. 
PROBLEMS WITH THE CURRENT MODEL
Canada’s commitment to prevent and remedy pay discrimination against women, and in particular racialized women, is not upheld by the current federal pay equity regime.

The present federal pay equity model is governed by section 11 of the Canadian Human Rights Act. According to section 11(1), “[i]t is a discriminatory practice for an employer to establish or maintain differences in wages between male and female employees employed in the same establishment who are performing work of equal value.” 

Under the CHRA, where individual employees or unions believe an employer is in violation of section 11, they may file an allegation before the Canadian Human Rights Commission for investigation. After investigating the allegation, the Commission will decide whether to dismiss the complaint, approve a settlement, or refer the matter to conciliation or the Canadian Human Rights Tribunal.

Although prima facie the complaint-based model may seem efficient and just, in reality, the current system is unconscionably slow and inequitable. The complaint process is marred by delay at every turn, most frequently caused by extensive litigation over ambiguous aspects of the legislation. It is NAWL’s position that it is important to consider the sources of the delays and litigation, and the problems that arise therefrom, so that the problems are not replicated in the new federal legislation.


3.1
Inaccessibility

One of the main problems arising from the current federal pay equity scheme is inaccessibility. The manner in which the pay equity complaint process unfolds virtually precludes individual employees from filing a complaint, unless they are extremely patient, knowledgeable and resourceful. Furthermore, since the majority of cases drag on for years and years, an individual employee filing an allegation must have extremely deep pockets.

Of course, few individual employees can actually afford to litigate against a large corporation for years and years. As such, it is a rare exception for an individual employee to file a complaint. Rather, unions bring and pursue almost every complaint. Unfortunately, this means that employees who are not represented by unions are basically left out of the pay equity complaint equation. As the CHRC points out, women “performing female-predominant work in non-unionized, federally-regulated settings have benefited little from the federal pay equity provisions.”
 These women lack the resources not only to file claims, but also to monitor compliance and challenge an employer’s comparison or evaluation of jobs.

The extensive delays associated with pay equity cases are one of the main reasons individual employees cannot feasibly bring complaints under the current model. As the Commission noted in its 2001 analysis of pay equity, A Time for Action, allegations of breaches of human rights norms are frequently met with defensive responses, which generally translate into extensive litigation and delays. A complaint brought against Bell Canada by individual Bell employees, later joined by a systemic complaint by Canadian Telephone Employees’ Association, the Communications, Energy and Paperworkers Union of Canada, and Femmes-Action on behalf of over 20,000 employees, serves as a prime – though not at all isolated – example.

The Bell Canada case has continued for nearly 15 years since the initial wage discrimination complaint. Initially, the parties engaged in a successful joint pay equity study. However, at its conclusion, they could not agree on the payout necessary to correct the wage discrimination confirmed by the analysis. Subsequent mediation failed, and the complaint went before the Human Rights Tribunal in 1996. 

Since then, Bell Canada has delayed the proceedings – as well as other pending pay equity proceedings – by bringing at least eleven procedural motions on issues ranging from the right of unions to file such complaints to, more recently, the institutional independence of the Tribunal. In May 2001, the Federal Court of Appeal held that the Tribunal was institutionally independent, thereby allowing the Bell Canada case, as well as numerous other backlogged ones, to proceed. Nevertheless, damage was done. Not only do the Bell Canada employees continue to wait for the wage discrimination correction payments almost 15 years later, but other employees are effectively deterred from bringing their own complaints. Few individuals have the resources and wherewithal to pursue a complaint through 15 years of litigation.

Because few employees are willing or able to take on a 15-year litigation commitment, the complaint-based system results in the unequal implementation of the pay equity provisions, which raises serious questions under the Charter. In addition, the inaccessibility of the current pay equity regime seems in violation of the Canadian government’s international and domestic obligations to realize pay equity.


3.2
Delay

Delay, and the cost therein, is clearly the cause of much of the inaccessibility to the current federal pay equity scheme.

As noted by the CHRC, the current pay equity provisions abound with inherent opportunities and incentives for delay. The ambiguous terms of the complaint-based legislation provide ample fuel for litigation, and there are no incentives to avoid delay. In fact, because the Tribunal does not have the express jurisdiction to award interest, the incentives are quite the opposite. Essentially, the longer employers delay spending money on wage adjustments, the longer employers have to invest the money or spend it on other items.

Indeed, the delays are perfectly allowable under the current pay equity scheme. Employers are within their rights when they file motions dealing with procedural as oppose to substantive legal issues. Nevertheless, these delays amount to little more than a stalling mechanism financed by the taxpayers of Canada. In addition, they force complainants to settle or withdraw as their limited resources dwindle in the face of tireless and well-funded employers. Moreover, they dissuade many potential complainants from filing claims at all. As such, they unreasonably and unconscionably detract from the resolution of pay equity infringements as guaranteed by domestic and international human rights instruments.

The individuals involved in pay equity claims – from the employees to the Tribunal members – are all too aware of this fact. Even judges have used the words “hinder,” “delay”
 and “desperate”
 when describing the “high-gear litigation”
 tactics of such parties as Bell Canada and the Government of the Northwest Territories (G.N.W.T.). Less tangible, but equally perceptible, are the tones of disdain with which the judges write about the excessive time frames of the cases.

One of the main sources of delay is the non-substantive litigation that arises over the ambiguity of certain key terms in the legislation, including “establishment” and “occupational group.” Further delay stems from litigation surrounding such matters as the timing of corrective payouts, the methods of comparing worth, and the institutional independence of the Tribunal. Some employers have litigated all of these matters and more. 

Canada Post, for example, has challenged almost every aspect of the investigation, data compilation, job evaluation and wage adjustment process. It has even adduced comprehensive evidence on the dangers family pets pose to letter carriers. As a result, Canada Post has the dubious distinction of having seen more hours before a Tribunal than any other case in federal history. Unfortunately, Canada Post is not alone in its excess. Although less than 8 per cent of all cases before tribunals or courts involve pay equity issues, the Commission spends one half of its legal services budget on pay equity cases.

Delays, such as those found in the Canada Post case among others, are incredibly daunting and function as a compelling deterrent to filing a pay equity complaint. They effectively preclude individual employees from bringing claims and from reaping the benefits of pay equity to which they are clearly entitled under human rights law. 

It is clearly necessary to limit the excess delay and litigation that results from the current  complaint‑based legislation. In order to do so, it is NAWL’s position that the new proactive pay equity provisions must not only be clear and unambiguous, but also provide incentives for compliance and mechanisms for enforcing non-compliance.


3.3 
Ambiguous Terminology

Under the current federal pay equity scheme, one of the main sources of delay is the ambiguity of certain key terms in the legislation. Judy Fudge is not overstating the matter when she notes that the vagueness of the federal pay equity legislation is “its most devastating flaw.”
 Indeed, parties have litigated for years and years over such an outwardly simple word as “establishment.” 

Section 11(1) of the CHRA pronounces as discriminatory any difference in wages between male and female employees who are performing work of equal value and are employed in the “same establishment.” The simple phrase – “same establishment” – has resulted in seemingly endless debates about its meaning, some of which have delayed pay equity cases for upwards of eight years.
 

In wage discrimination complaints against Air Canada and Canadian Airlines, for example, the airlines argued that flight attendants, cockpit staff and ground crew all work in different establishments and, as such, cannot have their wages compared. In July 2001, after a three-year investigation, a two-year hearing, and a Tribunal decision on the matter, the Federal Court of Canada affirmed that the three employee groups did not form a single establishment.
 In doing so, the court noted that the word “establishment” refers to employees subject to a common personnel and wage policy, and that collective agreements may be considered in determining whether there is such a common policy.

Because it has been subject to such lengthy debate and consideration, the term “establishment” must be clearly identified in the new federal legislation.

There has also been confusion over the phrase “occupational groups,” which is the framework for analysis in comparing wages according to the Equal Wage Guidelines. For example, in Canada (Attorney General) v. Public Service Alliance of Canada,
 Evans J. held that the phrase “occupational groups” in section 15 of the Guidelines refers to the groups identified in sections 12 and 13 as predominantly male or female, and not does not require the Tribunal to base its decision on predominantly male occupational groups. However, other decisions have suggested different interpretations, resulting in much confusion over the definition of an “occupational group”.

Because it has been subject to such lengthy debate and consideration, terms such as “establishment” and “occupational groups” must be clearly identified in the new federal legislation.


3.4
Unspecified Methodology   

Another source of litigation and delay in the current federal pay equity scheme is the fact that the process of determining whether and to what extent an employer is violating the right to pay equity includes several stages of data collection and analysis, the methodology for which is not laid out in the legislation. Specifically, there has been extensive debate about the methodology to be used for job evaluation, job comparison, wage adjustments and the timing of corrective payments.

Indeed, there is a lot of ambiguity over the appropriate standards for measuring the gender neutrality of a job evaluation system, including to what extent the system weighs male and female-predominant work in a fair and balanced manner. There is also some question about the appropriate standards for determining whether a job evaluation system is reliable enough to be used for measuring the existence of wage discrimination.

Similarly, there is confusion over the methods to be used in comparing the worth and wages of male‑ and female-predominant work (i.e. whether to use a direct comparison versus averaging formula approach), as well as the statistical techniques that should be used to identify wage discrimination. It is also very difficult to find a method that will adequately determine the wage adjustments that need to be done in order to redress pay discrimination. For example, in the Treasury Board case, parties found common ground on the relative value of thousands of different jobs, but were unable to agree on a method of translating those results into wage adjustments; it took almost 7 years for the Tribunal to hear evidence, weigh the case and issue rulings on this matter.
   Similar problems existed in the Bell Canada and GNWT cases.
In addition, there is a lot of ambiguity over the start date for payments compensating for wage discrimination, whether the Tribunal can grant retroactive awards and whether these payments should be based on calculations of simple or compound interest.


3.5
Institutional Independence and Impartiality

Another issue that has caused extensive delays in the pay equity cases under the current model is the institutional independence and impartiality of the Canadian Human Rights Commission and Tribunal.

Indeed, Bell Canada’s contention that the Tribunal lacked institutional independence and impartiality held up several cases that were before the Tribunal for years.

Bell Canada argued that the statutory scheme underlying the Tribunal did not provide the Tribunal members with sufficient security of tenure or financial security.
 Specifically, Bell Canada noted that where a term of appointment ends in the middle of a case, the Chairperson has the discretion to extend it or not. In addition, Bell maintained that it was problematic that the remuneration of Tribunal members is fixed by the Commission, which is a party to all proceedings before the Tribunal.

In 1998, McGillis J. agreed with Bell Canada, holding that a fully informed and reasonable person would have a reasonable apprehension of bias on the part of the Tribunal and that, accordingly, the proceedings before the Tribunal are quashed.

In May 2001, the Federal Court of Appeal overturned this decision, noting that the overlap of the Commission’s enforcement and guideline-making functions do not result in a reasonable apprehension of bias.
 In addition, the Court of Appeal noted that the Chairperson is sufficiently insulated from the executive so as not to give rise to the reasonable apprehension that she or he would abuse the power of the position and act contrary to the best interests of the Tribunal. The Court added that if the Chairperson removed a Tribunal member on a capricious basis, that action would be subject to review.

Ultimately, although the Court of Appeal decision allowed the backlog of cases to proceed, damage was already done. Not only was the Bell Canada case delayed for several years, but so too were many other cases.

Bell Canada has not been the only party embroiled in a pay equity dispute to bring a claim of institutional bias, however. The question of whether there is a reasonable apprehension of bias on the part of the Commission arose in Northwest Territories v. Public Service Alliance of Canada.
  In that case, Marceau J.A. found that, because the actions of investigators are preliminary and neither bear on the validity of the complaint nor affect the rights of the parties, there is no reasonable apprehension of bias with respect to their activities. In addition, Marceau J.A. noted that the mere membership of one investigator in the Public Service Alliance of Canada was not enough to establish a reasonable apprehension of bias.

It seems as though the institutional independence and impartiality of the Commission and Tribunal is an issue that resurfaces. Thus, it should be addressed in the appropriate legislation.


3.6
Disclosure Requirements

A fair amount of litigation in pay equity disputes has also arisen over the issue of disclosure.
 Generally, employers have refused to disclose the full extent of information that is necessary for unions to be able to properly negotiate a pay equity plan or to bring about an effective pay equity complaint. This issue arose in Public Service Alliance of Canada v. Northwest Territories
 and Bell Canada v. Canadian Telephone Employees Association.
  Accordingly, it is necessary that the new federal pay equity legislation clearly outline the nature and extent of the employer’s disclosure obligations.


3.7
Other Sources of Litigation

Beyond the problems described above, there have been many other sources of litigation as pay equity complaints wind their way though the system. These include questions about:

· The timeliness of a complaint

· The extent to which complainants must exhaust grievance or review procedures otherwise reasonably available before filing a complaint

· Whether a complaint has been brought in bad faith

· The right of unions to file complaints

· The right of investigators to note new issues as they arise during investigation

· The amendment of complaint particulars

· The binding nature of the Equal Wage Guidelines

· The retention of a particular law firm to represent the Commission

· The fairness of the Commission’s investigation methods

· Whether the Tribunal should be the primary interpreter of the CHRA

· The applicability of the CHRA to certain governments

· The authority of Commission to send just one portion of a complaint to the Tribunal

· The location of Tribunal hearings


3.8
Lack of Enforcement 

Another major problem with the current federal pay equity scheme is there are no effective enforcement mechanisms. In other words, there is no method of regulating or auditing employers who are not complying with the pay equity provisions. Rather, the enforcement of the provisions rests squarely on the shoulders of the employees themselves or, if they are fortunate, their unions. As discussed above, it is almost impossible for individual employees to follow through with pay equity complaints; the cost and time frame involved is simply too daunting. Even where employees are unionized and the union brings a complaint on their behalf, enforcement is still a long time coming. It will likely be well over ten years before the complaint works its way through the system and becomes even close to being enforced. Thus, it is fair to state that pay equity is not effectively enforced under the current legislative scheme.


3.9
Lack of Funding

One factor that contributes to the lack of enforcement of pay equity wage adjustments is the lack of federal resources allocated to the matter. Broader public sector employers receive virtually all their funding from government. In addition, they are highly regulated by the government in terms of the nature and level of service they provide.
  It follows that, without additional government funding, they are unable to make the appropriate wage adjustments and corrective payments. This lack of federal financial support severely detracts from compliance with the pay equity provisions and, as such, seriously undermines the effectiveness of the legislation.


3.10
Individualized Response to Systemic Problem

One factor that underlies many of the above problems is the fact that pay equity is a systemic problem, and the current federal pay equity provisions deal with pay equity on an individualized basis. The disconnect between the systemic nature of discrimination in the workplace and the specific nature of the federal government’s case‑by‑case approach to pay equity is striking. Indeed, conceptualized in this way, it is no surprise that the federal pay equity provisions are completely ineffective in dealing with the endemic problem of wage discrimination.

The federal government itself has noted that a systemic approach is the only appropriate option when dealing with systemic problems. In the context of the 1995 Employment Equity Act (EEA),
 the federal government recognized that complaint-based models are ineffective in eradicating the subtle and persistent presence of systemic discrimination. In the EEA, the federal government outlined clear steps and timelines for the removal of barriers to hiring underrepresented groups, with a mind to securing the fair treatment and representation of all groups and undermining systemic discrimination in the workplace.
 Furthermore, the federal government ensured conformity with the EEA mandate not by requiring the filing of individual grievances, but rather by organizing proactive CHRC audits.

It is systemic discrimination, more so than individual acts of sexism or racism, which undermines the actualization of pay equity. In the EEA, the government recognized that a complaint-based system was insufficient to deal with systemic discrimination in employment matters. NAWL maintains that a complaint-based model is similarly insufficient to deal with the systemic discrimination that underlies violations of pay equity.

4. 
THE NEED FOR REFORM 

The Canadian government has an obligation to uphold human rights beyond mere lip service. The Supreme Court of Canada has made it clear that the Charter is to be construed as covering not only the written letter of the law, but also its effect. In light of this, in the Guide to Gender Equality Analysis, the Department of Justice notes that legislative drafters must look beyond the language and wording of the legislation to the actual effects of the law or policy on women. 

Accordingly, when evaluating and reformulating pay equity legislation, it is important to look at the current legislation not merely in principle but in action. In principle, the spirit of the current legislation is in the right place. In reality, however, the legislation is virtually toothless for women experiencing an infringement of their right to pay equity. As such, it is necessary to reconstitute the legislation with a mind to giving it more substantive effect. Specifically, it is important to ensure that the new federal pay equity provisions minimize the delay and litigation that have resulted from the current complaint-based legislation and have acted as a barrier to the realization of pay equity for the majority of affected women.

As the CHRC notes, “The Commission’s experience has been that once major pay equity cases at the investigation and litigation stages start getting tied up in procedural arguments, it becomes increasingly difficult to return the focus to substantive issues related to possible wage discrimination. Technical disputes multiply, months and years pass, positions harden, and frustrations mount.”

Accordingly, it is NAWL’s position that the new pay equity legislation must address these technical issues, making the pay equity provisions clear and unambiguous so that employees can receive the wage corrections they deserve in a timely and effective manner. A comprehensive proactive legislative pay equity scheme will keep pay equity disputes focused on substance of the matter at hand: wage discrimination.

Sheila Finestone prefaces The Federal Plan: “Canada and its people remain committed not only to the principle of gender equality but also to action that makes this equality reality.”
  In order to make pay equity a reality, it is NAWL’s position that the federal government must enact comprehensive proactive legislation that mandates equal pay for work of equal value.

5. 
STRENGTHS OF THE EXISTING MODELS IN ONTARIO AND QUÉBEC

Some of the problems associated with the current federal pay equity provisions have been resolved or diminished in other jurisdictions within Canada, particularly in Ontario and Québec. As such, it is useful to survey the strengths of the pay equity legislation in these two provinces.

The pay equity provisions in Ontario and Québec have three main strengths: (1) they are comprehensive and proactive; (2) they are enforced by separate and independent specialized commissions; (3) they grant unions a direct role in negotiation and enforcement. It is instructive to consider the strengths briefly in turn.


5.1
Comprehensive and Proactive

The fact that the Ontario and Québec legislation is proactive and comprehensive ensures broader access to pay equity. Pay equity enforcement can happen on a more global basis, rather than on a piecemeal workplace-by-workplace basis, which depends on individuals being sufficiently brave and persistent to file a complaint. A comprehensive and proactive legislative scheme is particularly important for non-unionized women, who frequently lack information about what other workers are being paid and who have a lesser chance of achieving pay equity in a complaint-based system. In Québec, the legislation also provides for part-time employees, making the pay equity provisions that much more comprehensive.

Proactive legislation also cuts down on the culture of resistance to pay equity. In both Ontario and Québec, proactive legislation has been instrumental in enabling unions to get employers to the table. Employers are more ready go through the process, even if they are not keen to do so, because they know that they must ultimately comply. In Ontario, the public-sector deadlines and the fact that employers are obligated to devote at least 1 per cent of payroll per year towards making pay equity have particularly motivated compliance among employers in Ontario. In Québec, legislators have also facilitated compliance by including a requirement of good faith in the pay equity provisions.

Proactive legislation also improves compliance because it levels the playing field somewhat. Many employers will not want to increase wages if they do not think their competitors will follow suit. A proactive Act ensures that all employers are subject to the same requirements and no one gains a competitive advantage by dodging a complaint.


5.2 
Enforcement by a Separate and Independent Specialized Commission
One of the major strengths of the Ontario and Québec pay equity provisions is that the law has been enforced by separate and independent specialized commissions. Pay equity is a specialized area of employment/labour law and human rights law. As a result, it requires a special expertise. 

 In Ontario, for example, the Pay Equity Office has developed a high level of expertise. As such, it has developed a number of guides and precedents that are very helpful in negotiating pay equity plans. In addition, the Office has developed a number of precedent gender-neutral job comparison systems that are tailored to different kinds of workplaces, including large and small public- and private-sector workplaces. The comparison systems involve gender neutral questionnaires for collecting information about job classes, as well as guides on how to evaluate jobs in a gender‑neutral way. Further, the Office has developed lists of women’s skills that help ensure employees do not overlook skills when filling out job evaluation questionnaires.

Having a specialized Commission also means that review officers and tribunal adjudicators have a high level of expertise in the area and are able to develop consistent and high quality jurisprudence.


5.3
Granting Unions a Direct Role in Negotiation and Enforcement

Another major strength of the Ontario and Québec pay equity provisions is the fact that unions play an important role in negotiating and implementing pay equity. Indeed, giving unions a direct role in the negotiation and enforcement of the provisions is one of the keys that has made the legislation successful. 

Unions not only negotiate amendments to plans in light of changed circumstances, but they also follow up in order to enforce maintenance and ensure that wage adjustments are paid out.

Directly involved throughout the process, the union has the authority to file a complaint with the Commission, call on the services of a review officer, or request a hearing before the Tribunal. 

It is important to note that, although unions are involved in pay equity negotiations in Ontario and Québec, the pay equity negotiations are conducted separately from regular collective bargaining. This is good because pay equity does not then become subject to the tradeoffs and compromises of regular collective bargaining. Pay equity, as anti-discrimination law, is a matter of fundamental human rights, and it should not be subject to tradeoffs in bargaining. Further, where pay equity issues remain in a separate sphere, the interests of women are not pitted against those of men, thereby reducing the potential for internal union conflict.

6. 
NAWL’S RECOMMENDATION FOR A COMPREHENSIVE PROACTIVE PAY 
EQUITY MODEL

Although the federal government should replicate some aspects of the Ontario and Québec pay equity provisions in the new pay equity legislation, the government can improve upon the existing provincial provisions as well. Specifically, the new legislation needs to increase compliance, strengthen enforcement, improve access to enforcement and ensure that women get the money that is owed to them. 

To this end, it is NAWL’s position that the new federal pay equity legislation should consist of the following elements.


6.1
An Affirmation of Pay Equity as a Fundamental Human Right

The new federal pay equity legislation must emphasize the fact that pay equity is a matter of fundamental human rights. The law must be clear that pay equity is the right to employment free of discrimination, and it can neither be abandoned on the basis of expense nor traded-off during negotiations. The legislation must also expressly recognize that racialized women face additional discrimination and confront a graver form of economic disadvantage than their non-racialized counterparts. 

NAWL recommends that future legislation on pay equity be preceded by a preamble specifically acknowledging Canada’s obligations under international law and the Canadian Charter of Rights and Freedoms to achieve women’s equality in the workplace. The Preamble should be a statement of principle that provides a human rights framework to guide interpretations of the pay equity provisions, and situates pay equity as an important aspect of the federal government’s broader obligation to realize gender equality. It should include a reference to the overall objectives of upholding human rights and promoting women’s equality in the workplace, and it should refer to the federal government’s desire to achieve this objective through various laws and programs, such as the Canadian Human Rights Act and the Employment Equity Act. Pay equity should be cast as one specific way in which the government has tried to ensure the realization of women’s equality in the workplace. It is NAWL’s position that such a preamble is necessary in order to provide a useful interpretive framework for the analysis and application of the legislation.

NAWL also recommends that the new federal pay equity legislation expressly recognize the fact that racialized women face additional forms of discrimination and confront graver forms of economic disadvantage than non-racialized women. It must proclaim as one of its objectives the prevention and elimination of racial discrimination in pay. The government must expressly commit itself to promoting equality in the workplace for racialized persons.

To ensure that the principles of pay equity benefit all those groups who have historically been subjected to pay discrimination, including racialized minorities, NAWL recommends that the Task Force specifically study occupational segregation by “race,” colour and ethnicity, as well as the devaluation of the labour of racialized persons. We urge you consider how traditional pay equity mechanisms can be used to identify and remedy racial discrimination in pay. We also urge you to consider the interaction between anti-discrimination legislation, employment equity and pay equity, and propose a proactive, comprehensive approach that seeks to address effectively the problem of racism in the labour market.


6.2
Unambiguous, Comprehensive and Proactive Coverage

The new federal pay equity legislation must be comprehensive and proactive in order to ensure broader access to pay equity. The legislation must make it clear that pay equity is prescribed for all workers across all workplaces, regardless of the nature of the work, when the workplace came into being, or any subsequent changes in ownership. In addition, the legislation must guarantee that pay equity will be enforced proactively on global rather than case-by-case basis. 



6.2.1
Unambiguous Language

In order for the pay equity provisions to be enforced, they must first be understood. Indeed, one of the most severe problems with the existing pay equity legislation is its paralyzing lack of clarity. In order to avoid the endless litigation in which pay equity complainants and their employers are currently embroiled, it is imperative that the language in the new legislation be consistently clear and unambiguous, particularly with respect to those phrases and concepts that have been in dispute in the past, including “establishment” and “occupational groups.”



6.2.2
Comprehensive Coverage

It is NAWL’s position that the new federal pay equity legislation must cover all workers, including part-time, casual, seasonal and contractual workers. Pay equity legislation must apply when employers have “contracted out” work to other employers, and it must also apply to employers falling under the Federal Contractor’s Program.

Canadian women are more likely than men to be in part-time or casual work, with 70 per cent  of part‑time workers being women, which is 30 per cent  of all working women. To a large extent, these women are already segregated by gender into a particular sector or type of work. Accordingly, it is important that they are not also excluded from the ambit of the new federal pay equity legislation by virtue of a narrow interpretation of what constitutes an “employee” for the purposes of pay equity. 

To this end, the new federal pay equity legislation must include a clear definition of the term “employee” that explicitly includes part-time, casual, seasonal and contractual workers.

NAWL considers that the basic mechanism to achieve the object of pay equity legislation must subject all female-dominated groups within a work force to a review and comparison of value. All positions integral to the work of the employer must be included in the pay equity process. Only volunteers and the most casual of independent contractual workers are to be excluded from the process.

In jurisdictions where pay equity legislation is in place, some employers have contracted out work to other employers the services of members of their workforce in order to avoid the increases in remuneration required under the pay equity regime.

It is NAWL’s position that pay equity legislation must bind those employers who contract out work in order to defeat the purposes of a pay equity regime. The new federal pay equity legislation must be clear that contracting out work is an ineffective means of relieving employers of their responsibilities under the legislation.

In addition, the legislation must clearly state that employers are required to bargain in good faith, and that unilaterally contracting out work to avoid obligations under a pay equity regime is a measure of bad faith.

Finally, NAWL considers that pay equity legislation must cover all employers falling under the Federal Contractor’s Program. The same logic that was used to extend employment equity obligations to employers under this Program should be used to extend pay equity obligations. Indeed, the federal government should not contract with employers that are not ready to ensure that they will not be reproducing discriminatory pay practices against women. 

In conclusion, the greater the coverage of pay equity obligations, the greater the influence of pay equity principles in Canadian society. Pro-active federal pay equity legislation must serve as a model for all employers in Canada.



6.2.3
Proactive Mechanisms

The new legislation must expressly require that employers take the initiative in assessing pay equity issues and making the appropriate wage adjustments. It must emphasize that pay equity does not hinge on the complaints of individual employees, but rather is a responsibility that all employers must automatically bear. 

In addition, the legislation must include straightforward language stating that employers that come into existence after the federal pay equity provisions comes into force are required to comply with the act immediately, including by posting a pay equity plan, negotiating in good faith and conducting job comparisons and evaluations. 

Indeed, it is NAWL’s position that one key aspect of the new proactive pay equity legislation must be the imposition of a proactive obligation for every federal sector employer to review pay practices and develop a pay equity plan. 

The pay equity plan must:

· identify the establishment to which the plan applies;

· identify all of the job classes and note which are male and female;

· describe the gender neutral comparison system that has been used;

· set out the results of the job comparisons;

· identify which job classes are entitled to pay equity adjustments; and

· set out a payment schedule for pay equity adjustments.

The new legislation should require that an employer’s pay equity plan must define the criteria for job evaluations and comparisons, as well as the timing and amount of any wage adjustments. In addition, the plan must specify that “pay” include all benefits.

A pay equity plan must also provide the provisions necessary for the ongoing maintenance of pay equity, even in the event of a sale or transfer of ownership or control of the business. The plans must also mandate the development of a pay equity program, which would include the periodic review of pay practices and the posting of the results of such reviews.

In addition, the federal legislation must require that pay equity plans include a section setting out employees’ rights to complain to the pay equity commission with respect to any problems in the plan.

The legislation should provide that employers post plans in the workplace so all employees, including non-unionized employees, have access to the plans. However, the legislation should be clear that the posting of a plan should not preclude pay equity complaints.

Employers must also be subject to an ongoing obligation to report to employees and bargaining agents on the maintenance of pay equity. The new federal legislation must plainly state that employees and bargaining agents have an ongoing right to access pay equity information. 

Indeed, in order to negotiate in good faith with respect to pay equity, unions and employees need access to a lot of documents and information about the workplace. As such, it is NAWL’s position that the new federal legislation must include express provisions setting out the employer’s obligation to disclose all documents relevant to pay equity negotiations. Without in any way limiting that obligation, the legislation should also list specific kinds of documents that are subject to disclosure. In addition, in light of obligations to maintain pay equity, the legislation should highlight the fact that this is a continuing obligation.


6.3
Effective Methodology



6.3.1
Job Evaluation

The main characteristic of job evaluation systems is their adaptability both to the environment in which they are being used and to the values of people applying them. 

Any job evaluation system, whether a sophisticated point-factor system or a simpler job comparison system, may be biased at various levels, including in its design and in the way it is implemented. It can be biased in:

· the language used to define the evaluation factors; 

· the wording of job questionnaires; 

· the type of factors used to assess the value of jobs;

· the point ratio assigned to each factor;

· the method used to translate the value assigned to each job level into wages;

· the process used to apply the system;

· the method used to calculate pay differentials; and

· the method used to adjust salaries.

In order to limit the risks of bias in the design and implementation of job evaluation systems selected  by employers, the new pay equity legislation must include, in addition to the four criteria already identified in Section 11 of the present legislation, a series of prescriptions to frame both the design and the application of the job evaluation systems.

These prescriptions must include the following:

· the setting of pay equity committees, including a balanced representation of both men and women;

· the involvement of the pay equity committee members in the assessment of the selected system and in its implementation;

· the training of committee members and those involved in the process so that they understand how the job evaluation system works and how results can be biased on the basis of sex;

· the identification of job categories being compared with the clarification of gender representation;

· the analysis of information on the impact of the classification results by gender; and

· the requirement to make results known to the workforce and to explain how they have been arrived at. 



6.3.2 
Wage Adjustment

Wage adjustments that are required as a result of the implementation of a pay equity program must be established by comparing the wages of female-dominated categories to the wages of male‑dominated categories. The calculation must be made using recognized regression analyses methods. If the compensation system of the employer includes both salary scales and fix salaries, the regression analyses must recognize the impact of the two approaches.

Wage differentials must not be eliminated by decreasing the wages of male dominated categories. 

In addition, wage calculations must include basic salaries as well as fringe benefits, including pension plans, various leaves and other benefits such as parking, meal and car allowances, and uniforms. 



6.3.3
Timing of Corrective Payments

Corrective payments that arise from the initial implementation of a pay equity program must be effective at a specific date set in the new pay equity legislation. The legislation must include a minimum percentage of payroll to be devoted each year towards pay equity.

If the spreading of corrective payment is required, payments schedules must be established in consultation with the pay equity committee members, with a time limit specified in the new pay equity legislation. Each payment must be equal and made on an annual basis.

Corrective payments resulting from maintenance adjustments must be retroactive to the date the changes in workers responsibilities became effective. 

6.4
Strong and Accessible Monitoring and Enforcement Mechanisms

If employers’ present unwillingness to comply with pay equity provisions is any indication, a new pay equity legislative regime may only be as effective as its means of monitoring and enforcement. As such, it is NAWL’s position that the new pay equity legislation must provide for strong and accessible monitoring and enforcement mechanisms.



6.4.1
Proactive Deadlines

The first step in monitoring and enforcing pay equity is setting timelines for its implementation. NAWL urges that there must be proactive deadlines for achieving pay equity in both the public and private sectors. The new pay equity legislation must include not only a minimum percentage of payroll that must be devoted each year towards pay equity, but also an end date by which full pay equity must be achieved. 


6.4.2
Random Inspections
As noted above, the new pay equity legislation must require that employers develop and post a pay equity plan.  As a part of a monitoring and enforcement regime, it is NAWL’s position that a pay equity commission conduct regular random testing to measure employers’ level of compliance with their plan. Such testing would be conducted along the lines of that done under the employment equity scheme. Essentially, each year a certain number of employers in different sectors would be randomly inspected to determine the extent to which they had complied with pay equity requirements. Inspections would include investigation into the extent that pay equity adjustments had been paid out or were still owing, and the extent to which the pay equity plans have been followed or amended.

In order to give teeth to the monitoring mechanisms, it is NAWL’s position that the legislation must also grant the Commission the authority to initiate investigations and conduct audits in those cases where plans do not appear to provide true pay equity or maintain pay equity properly.



6.4.3
Interest Awards

In order to deter employers from delaying wage adjustment payments and to compensate employees when employers do delay, NAWL urges that the new federal legislation expressly grant the pay equity tribunal the authority to make awards of interest. In addition, if there is a minimum percentage of payroll that must be devoted each year towards pay equity, the legislation must make clear that any interest payments are in addition to this minimum percentage.


6.4.4
A Separate and Independent Specialized Commission

Pay equity is a specialized area of employment and human rights law. Accordingly, NAWL maintains that the new federal legislation must ensure that pay equity will be monitored and enforced by a separate and independent specialized commission.

The new legislation must charge the specialized commission with education and research, as well as monitoring and audits. The commission must also have the authority to initiate complaints. 

In addition, it is important that employers, bargaining agents and employees have the right to make applications directly to a hearings tribunal.
  NAWL considers that the tribunal itself does not necessarily need to be tripartite, as long as it is comprised of individuals with appropriately specialized knowledge. The hearings tribunal could include a voluntary mediation service; however, if the parties do not wish to mediate, there should be no pressure to do so, and they should be able to take their complaint directly to a hearing. It is NAWL’s positions that there should not be any automatic requirement for mediation.

For those parties who do wish to enter mediation, in order to facilitate this process, the legislation should provide a separate advocacy service that can provide advice and support to employees and unions that are trying to enforce their pay equity rights.

The legislation must also leave no question about the institutional independence and impartiality of the tribunal. It can do this by ensuring that the commission does not have the authority to make binding guidelines for the tribunal or to determine the tenure and financial security of tribunal members. The legislation must make it clear in both form and function that the commission and the tribunal are completely separate.

Under the new federal legislation, the tribunal adjudicators should be appointed for relatively long‑term appointments in order to ensure institutional independence and allow for the maximum development of expertise. Longer appointments also facilitate getting a hearing date because the tribunal does not have to worry about which adjudicators will be reappointed.
  It is NAWL’s position that adjudicators must be appointed for approximately 7-year terms.

NAWL also notes that the determination of the workplace establishment must be a decision within the jurisdiction of the pay equity Tribunal.



6.4.5
Accessibility

It is NAWL’s position that the new federal pay equity legislation should also include a commitment to creating and funding some sort of consulting and advocacy body to assist non-unionized women to 

enforce their rights to pay equity. This body should be able to provide women with information and education about pay equity, as well as legal advice and support where there is an infringement of a woman’s right to pay equity. One such body, PEALS, operated in Ontario before the provincial government cut its funding. NAWL urges that the new pay equity provisions mandate the creation and permanent funding of a similar body.


6.5
Participation of Unions in Negotiation and Enforcement

The new federal legislation must also make clear that unions will play an important role in negotiating and implementing pay equity. Unions must have the authority not only to negotiate amendments to plans in light of changed circumstances, but also to follow up in order to enforce maintenance and ensure that wage adjustments are paid out. More specifically, it is NAWL’s position that unions must have the express authority to file a complaint with the pay equity commission, call on the services of a review officer or request a hearing before the tribunal.


6.6
Separation from Collective Bargaining

Although it is imperative that unions play an important role in the pay equity process, the new federal pay equity provisions must clearly state that pay equity negotiations must be conducted separately from collective bargaining. The legislation must emphasize that pay equity, as anti-discrimination law, is a matter of fundamental human rights and, as such, cannot be subject to trade-offs in negotiations. There is a risk that unions will bargain away pay equity entitlements in exchange for other concessions, particularly concessions that may popularly benefit the entire employee group. NAWL urges that the new pay equity legislation include strong language that pay equity cannot be bargained away or contracted around. Pay equity is a fundamental human right and is not subject to compromise.


6.7
Funding for Pay Equity

To the extent that there is a broader public sector in the federal jurisdiction, the new federal legislation must expressly commit the federal government to funding pay equity wage adjustments in that sector. In addition, as noted above, the federal government must commit funding to an independent pay equity tribunal and commission, as well as to a consulting and advocacy body to assist non-unionized and otherwise marginalized women in the enforcement of their rights to pay equity. The legislation must also dedicate funding to education in the workplace, as discussed below.


6.8
Education
One key component of a proactive pay equity scheme is education. Education is crucial to the successful implementation of a pay equity regime in several aspects. First, it is important to educate employers and employees on the concept of pay equity; all employers and employees, male and female, should have an understanding about the meaning of “pay equity,” the content of the pay equity provisions and the rights of employees’ to pay equity. Second, it is crucial to educate women, particularly those in non‑unionized settings, about their rights and entitlements under the pay equity provisions and how to go about enforcing those rights and entitlements. Finally, in an effort to be truly proactive in nature, the legislation should include a statement about the importance of educating employers and employees, and indeed the general public, on sexism and racism in the workplace. As noted above, pay equity must be understood and realized within the wider context of anti‑discrimination and human rights law and within the broader sphere of sexism and racism. Only when sexism and racism are eliminated from the workplace will equality in the workplace, whether in the form of employment equity or pay equity, truly be realized.

As such, it is NAWL’s position that the new federal pay equity legislation clearly state that education is a crucial component of a proactive pay equity scheme.


6.9
Comprehensive Approach
NAWL urges that the new federal pay equity legislation acknowledges that pay equity fits into a broader context and cannot alone remedy the inequalities confronting women in the workplace on a daily basis. While adopting pro-active pay equity legislation is essential for ensuring women’s equality in the workplace, it is not sufficient. Indeed, pay discrimination is just one aspect of a larger picture that requires different forms of government intervention. Accordingly, it is NAWL’s position that the federal government adopt a comprehensive approach to improving workplaces for women. Specifically, we recommend that pay equity legislative reform be conducted in tandem with an increase in the federal minimum wage, the implementation of universal childcare, the implementation of workplace policies that accommodate women’s needs such as flexible work time, facilitated access to unionization, improved employment equity legislation and policies, and the effective upholding of human rights in the workplace. 

The federal government must adopt laws and policies that effectively acknowledge and address the realities of women’s lives and that promote a multi-pronged approach towards the substantive equality of women. Failing such action, discrimination in the workplace will remain the harmful scourge that it is today and the government will make itself vulnerable to Charter challenges and denunciations in the international community. For this reason, NAWL recommends that the government act in a diligent and responsible manner by adopting strong pro-active pay equity legislation that protects and promotes the equality rights of all women.
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