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INTRODUCTION

On January 27th, 2004, the Québec Appeal Court ruled that the provisions of the Employment Insurance Act concerning maternity and parental benefits encroached on provincial jurisdiction and exceeded the powers of the Canadian Parliament. This ruling calls us to action, as the question of income during maternity and parental leave constitutes an absolutely pivotal issue in the struggle for women’s social and economic equality. 

In its ruling, the Court of Appeal characterizes maternity and parental benefits as part of a social assistance program rather than an employment insurance scheme. Beyond the question of the division of powers between the federal and provincial governments, the decision thus raises other fundamental questions. What exactly do maternity and parental benefits seek to achieve?  Should maternity and parental benefits be housed in the Employment Insurance Act?  Who should pay the social and economic costs of having children? Mothers, fathers, society as a whole?

We explore these questions while keeping in mind the importance of reconciling the following principles. First, the women’s movement should work both to maintain our collective gains and at the same time, to improve the situation of all women, not just the situation of the most privileged women of a given social group or region. Second, it is important to avoid undermining the progress made by the Québec women’s movement and generally, to respect Québec’s right to determine its own social policy. Third, the Québec and Canadian women’s movements should remain, if not unified, at least as consistent as possible.

Finally, it is difficult to broach the subject of the financing of parental leave without touching on the broader question of whether parental leave, as it now stands, does or does not represent a measure that contributes to women’s substantive equality. Indeed, in spite of the fact that parental benefits are available to one or the other parent, the vast majority of the time, it is the mother who takes time off work to care for her child.
 However, we do not discuss this question in any depth, nor the range of other measures, such as child care services, adjustment and reduction of working-time and so on, that help achieve a better balance between paid work and parental responsibilities. For the moment, we simply take as our premise that women want better access to maternity and parental benefits as well as higher rates of benefits for themselves and their partners. Current events have meant that it is this question that has become an urgent concern for the women’s movement.

1.
THE CURRENT MATERNITY AND PARENTAL BENEFITS REGIME

Presently, jurisdiction over maternity and parental leave is divided between two levels of government. A parent’s right to temporarily absent herself (or himself) from work as well as the modalities of return to work are covered by provincial labour standards legislation or, in the case of workers in sectors under federal jurisdiction, by the Canada Labour Code. These standards sometimes provide that the employer must continue to pay the parent for a certain number of days. For example, in Québec, in the case of the birth or adoption of a child, the Labour Standards Act provides for five days of parental leave of which the first two days are with pay. Employment or labour standards can also provide that employers must maintain their contributions to disability insurance and pension plans during maternity and parental leave, as long as the employee continues to make her (or his) contribution.

However, maternity and parental benefits are granted through the federal regime set up by the Employment Insurance Act (EI Act).


1.1  The legislative history

In 1971, the Unemployment Insurance Act (UI Act) provided for a total of 15 weeks of maternity benefits, which women were required to take in the eight weeks before and the six weeks following the week of the birth.
As of 1971, the Unemployment Insurance Act (UI Act) provided for a total of 15 weeks of maternity benefits, which women were required to take in the eight weeks before and the six weeks following the week of the birth. In 1975, women acquired the right to use these benefits any time during the period surrounding the birth.

In 1983, in the wake of the Schacter case,
 the Unemployment Insurance Act was amended to provide for 15 weeks of “parental” benefits for one or the other parent that adopts a child. In 1990, the Act was again amended to provide that 10 weeks of “parental” benefits are available to the adoptive or biological father or mother. As of 2001, these parental benefits are available for a period of 35 weeks. With the 15 weeks of maternity benefits, after a two-week waiting period, two parents can now share a total of 50 weeks of benefits in the case of childbirth or 35 weeks in the case of an adoption. 

1.2  The current regime

In order to be eligible for maternity and parental benefits, a person must have accumulated 600 hours of insurable employment during the 52 weeks preceding the date of application. In other words, having had insurable employment in the year preceding the application for benefits is the gateway to maternity and parental benefits, just as it is for ordinary employment insurance benefits. Contrary to the eligibility threshold for regular employment insurance benefits that varies according to the regional unemployment rate, the threshold requirement for maternity and parental benefits is the same—600 hours—everywhere in Canada.

In order to be eligible for maternity and parental benefits, a person must have accumulated 600 hours of insurable employment over the last year.
Aside from the question of eligibility for maternity and parental benefits, the amount of the benefits to which a person is entitled is also important. Benefits are calculated on the basis of a person’s income over the last 14 to 26 weeks in the annual reference period.
 It is therefore possible for a person to be eligible for benefits but to be entitled to 0$ of benefits, for instance in the case of a seasonal worker.

As is the case for maternity benefits, parental benefits represent 55% of insurable income. The maximum insurable earnings are $39,000/year. The maximum weekly benefit is thus $412.50. Benefits are taxable. A waiting period of two weeks is imposed on one parent, almost always the mother. To compensate for the absence of income during the waiting period, Québec offers a maternity allowance of $360 to mothers whose annual family income is less than $55,000.

Some employers decide to continue to pay the mother’s salary during the waiting period. Especially in unionized, public-sector workplaces, some employers offer top-up benefits representing up to 95% of previous income for the period during which a person is eligible for maternity and parental benefits. Richard Shillington estimates that 24% of mothers receiving maternity benefits also receive a form of top-up benefits from their employer.
 However, in the labour force generally, the vast majority of women cannot count on top-up benefits from their employer.

1.3  The origins of the struggle for maternity benefits

Women’s right to maternity benefits has its origins in the struggle of pregnant workers for the right to Unemployment Insurance in the same way as other workers.

Women’s right to maternity benefits has its origins in the struggle of pregnant workers for the right to Unemployment Insurance in the same way as other workers. Indeed, women’s initial demand was simply equal treatment for pregnant workers within the Unemployment Insurance regime. In order to win the right to unemployment insurance, women workers had to overcome the dominant ideology to the effect that pregnant women had no place on the labour market as, by definition, a pregnant woman could not be considered to be available for work.
 

At this time there was no protection from dismissal on the grounds of pregnancy, which considerably increased the number of unemployed pregnant women. Towards the end of the 1960s, the issue of employment protection during pregnancy and immediately after childbirth was raised before the Royal Commission on the Status of Women. Ann Porter writes:

It became clear that an issue of concern was that pregnant women had no job protection, that many were required to leave their jobs when they were no longer able to work, and that women rarely received any kind of income protection during the maternity period. (2003: 85) 

Indeed, debate surrounding the terms of the right to the first maternity benefits turned around women’s right to continue or return to work and not take leave.

Subsequently, obtaining maternity benefits represented the evolution of women workers’ demands for equal treatment (formal equality) into a campaign for programs that spoke to women’s particular needs surrounding pregnancy and childbirth (substantial equality). 

Recognition of insured women workers’ right to maternity and parental benefits out of the Employment Insurance Fund is the result of a dynamic alliance formed at the end of the 1960s and at the beginning of the 1970s between the women’s movement and the union movement.


1.4  The significance of our gains
Being pregnant or a mother no longer created a presumption that you were unfit or unable to work.
On an ideological level, recognition of pregnant women with respect to unemployment insurance points to a significant change in the way in which society considered pregnant women and women in general. The fact that pregnant workers could be considered as eligible for unemployment insurance (even if the eligibility requirements for them were more stringent) represented a major victory for women. Being pregnant or a mother no longer created a presumption that you were unfit or unable to work. This recognition signalled the decline of the dominant turn-of-the-century ideology that women should marry and work full-time in the home.

In addition, to the extent that employers contribute to the EI Fund, maternity and parental benefits represent a certain socialization of the cost of having children. In 2004, workers contribute 1.98% of their earnings while employers pay 1.4 times this amount or in other words, 2.77% of their insurable payroll.
Furthermore, these benefits constitute rights-based benefits, rather than needs-based benefits, such as social assistance, that stigmatize recipients and subject them to arbitrary moral judgements about their “dependence”.
 Because they are granted through a social program typically associated with men with all the advantages that that implies, maternity and parental benefits available through the EI Act represent a breakthrough for women.

2.
FEMINIST CRITIQUES OF THE CURRENT REGIME

In spite of its significant positive contribution to the lives of women trying to combine paid work with having children, the employment insurance program is far from a universal program. In 2003 at least 35% of new mothers did not have access to maternity and parental benefits.
 Feminists, the labour movement and other social organisations have a critical view of the current regime.
2.1  The exclusionary effects of eligibility requirements 
Since the amendments to the Unemployment Insurance Act in 1996, the gap between unemployed women and men with access to employment insurance benefits has more than doubled.
As we have already stated, maternity and parental benefits are only available to women workers holding insurable employment. About one-half of mothers who do not receive maternity benefits are women who were not engaged in paid work (or not enough paid work) in the year preceding the birth of the baby. These mothers include women who are at home in order to care for other children, students, and social assistance recipients. The other half of mothers who do not receive maternity benefits are self-employed women as well as workers ineligible for employment insurance.

Even if they do hold insurable employment, many mothers do not meet the eligibility requirements for these benefits. A recent Canada Labour Congress study on access to the employment insurance regime in general underlines the increased number of unemployed workers who do not receive benefits as well as the even greater number of women workers in the same situation. Since the amendments to the Unemployment Insurance Act in 1996, the gap between unemployed women and men with access to employment insurance benefits has more than doubled.

Table 1 : Percentage of unemployed workers receiving employment insurance benefits, Canada

	
	1994
	1996
	2001

	Men
	53
	45
	44

	Women
	49
	39
	33


Source: CLC (2003). Note: this data concerns regular employment insurance benefits.

For women between the ages of 25 and 44 and most likely to have children, the gap is even wider. And the exclusionary effects for “visible minority” workers are even greater than for non-racialized workers.

In January 2001, the eligibility requirement for maternity and parental benefits was lowered from 700 to 600 hours of work. But this hardly alleviates the general exclusionary effect on women. Six hundred hours of work represents a little more than 11.5 hours/week during 52 weeks. Mothers who work 11.5 hours/week or less or who do not work all year cannot meet the requirement for the minimum number of hours. Even if they are obliged to make contributions to the Employment Insurance Fund, they do not have access to a reduced benefit. Furthermore, given the rules for calculating the amount of benefits, women who are eligible but do not work all year round are often not entitled to an adequate level of benefits.

Many authors have documented the exclusionary effects on numerous groups of women 

resulting from the eligibility requirements adopted at the time of the reform of unemployment insurance in 1996.
 We will not enter into a detailed description of these mechanisms. And yet even though there seems to be a broad consensus in academic literature on the discriminatory effects on women of the present eligibility requirements for maternity and parental benefits, to date, court challenges to these provisions have not met with any success. In the Lesiuk case, a Manitoba nurse challenged a decision refusing her access to employment insurance benefits because she did not have the 700 hours required in order to be eligible in the Winnipeg area where she had recently moved following her husband’s job transfer. Even though she was pregnant with her second child and her doctor had advised her not to work because of the heavy physical demands of her job, she was also refused sickness and maternity benefits. While the Umpire agreed with Ms. Lesiuk’s claim, the Federal Court of Appeal reversed his progressive ruling.

Similarly, in the Miller case, a woman worker challenged the fact that the maternity and parental benefits that she had received were subtracted from the regular benefits to which she was entitled when, at the end of her maternity and parental leave, she became unemployed. Once again, the Federal Appeal Court did not see any denial of her right to equality in this situation.
 Yet again, in the Périgny case, the Federal Appeal Court refused to recognise the discriminatory effects on women of more stringent eligibility requirements for “new entrants” to the labour force.

Even when they are eligible for benefits, low-income women sometimes cannot afford to stop work and receive benefits. The two-week waiting period and the low rate of benefits (55%) imply a level of economic deprivation that these women simply cannot afford for very long.

Finally, only to the extent that a province recognizes a lesbian co-mother or lesbian spouse (or a gay co-father or gay spouse) are federal parental benefits available to same-sex families. For example, in New-Brunswick, only married, heterosexual couples can adopt a child. The lesbian co-mother of an adopted or birth child is not eligible for any parental benefits.

2.2  A benefit that reinforces the existing disadvantage of many mothers

Women’s economic disadvantage within the employment insurance program flows directly from both the poor quality of their paid employment and the quantity of unpaid work they do in the family.
The employment insurance program has evolved around the model of a traditional, male worker with a stable, full-time, year-round job, who doesn’t have to interrupt his work to take care of other people, as is often the case for women workers. To the extent that women are over-represented in work that does not conform to this male norm such as part-time, seasonal, occasional and on-call work, the negative effects of the 1996 reform in terms of eligibility and the amount of benefits are more acute for women. These negative effects are felt even more strongly by doubly disadvantaged women workers such as immigrants, racialized women, Aboriginal women, women with a mental or physical disability as well as women with several young children and women living in a region of high unemployment.
 In short, as for other income and retirement support programs, women’s economic disadvantage within the employment insurance program flows directly from both the poor quality of their paid employment and the quantity of unpaid work they do in the family.

Nitya Iyer was one of the first authors to document the discriminatory effects of eligibility requirements for maternity and parental benefits on racialized, immigrant and Aboriginal women as well as women with a disability. According to Iyer, “good mothers” with access to maternity and parental benefits are mostly middle and upper class workers or workers whose partner’s income constitutes the principal source of family revenue. A recent statistical study confirms this assumption.
 

Iyer concludes that:

The pattern of exclusion inherent in the benefit’s current structure … ensures that some women workers are recognized (and subsidized) by the public sphere as bearers and carers for children, while the maternal work of other women workers remains privatized and invisible.” (1997: 177)

Any assessment of women’s gains in terms of the current employment insurance program must take into account how the current regime reinforces the existing disadvantage of many mothers. 

2.3  The limits of an insurance model

In an insurance model like the employment insurance one, employers and workers make contributions to a fund. Then, for instance in the event of job loss, illness or maternity, workers can apply for benefits from this Fund. Eligibility for benefits depends on having made contributions to the fund during the period of reference. 
Eligibility requirements and the method of calculating the amount of benefits available through social insurance programs can either reinforce or lessen existing labour market inequalities. For example, in 1996, the government amended the Employment Insurance Act to require a certain number of hours rather than a certain number of weeks of work in order to be eligible for benefits. Given that a proportionately greater number of women work part-time, this amendment resulted in the exclusion of more women than men from employment insurance benefits, thus reinforcing women’s economic inequality. If measures like this were changed, the program would cease to reinforce existing labour market inequalities.

An insurance program can be more or less inclusive and more or less equitable, but it will never reach women who are not doing paid work.

An insurance program can be more or less inclusive and more or less equitable, but it will never reach women who are not doing paid work. The fact that the amount of benefits is generally a function of the insured worker’s previous earnings means that an insurance model will by definition reproduce existing economic inequalities between beneficiaries. This is why our political demands should include not only an insurance model for maternity and parental benefits but also universal programs to support all new parents.

Universal programs

In universal programs of maternity and parental allowances, all new mothers are entitled to allowances, regardless of their labour force attachment. For example, from 1988 to 1997, Québec offered a universal birth allowance to all new parents. The allowance was $500 for a first child, $1,000 for a second child and $8,000 for a third child (spread over five years at $1,600 a year). This program was truly universal in that even parents receiving maternity and parental benefits were eligible for the allowance, which was not income-tested.

In other types of universal programs, only mothers who are ineligible for social insurance benefits are eligible for the allowance. As an example of a universal program, Sweden offers a minimum guaranteed allowance equivalent, in 2000, to $324/month for a period of 15 months to a parent ineligible for maternity and parental benefits. As well as maternity and parental benefits available to working parents, Finland and Germany also offer universal allowances to mothers and parents in general.

Universal programs are generally financed by the government’s general revenue fund. In principle, the amount of the allocation is the same for everyone. Granting an allocation to all new mothers is based on recognition of the contribution to society that all new mothers make. It also takes into account that most mothers who are not eligible for income replacement benefits through employment insurance are nonetheless potential workers who will one day join the labour force, or were once a part of it. 

Assistance Programs

If eligibility for an allowance is income-tested rather than universal, it is called an Assistance Program. For example, certain income security programs such as the Child Tax Benefit Program are only offered to low and middle income individuals and families. Assistance programs are necessarily financed by the government’s general revenue fund.
An Assistance Program will not reach a certain number of women, mainly those living with a spouse with a middle or high-income. It thus does not recognize the contribution that every woman who carries or raises a child makes to society.

It is clear that a complete and equitable policy of support for mothers and parents (and young children!) necessarily includes both an insurance program that aims to replace the mother’s (and the other parent’s) lost income and a universal support program aimed at all parents. As well, for low-income families, an assistance program is also necessary to provide a reasonable income during the period in which the mother (or father) cannot work. 
3.  QUÉBEC’S PARENTAL INSURANCE SCHEME 

In Québec, in the late 1980s, there was growing recognition that the current federal parental leave program “[Our translation] has major deficiencies and is still based on traditional ideas that bring to bear a large portion of the social, professional and economic consequences of motherhood on women”.
 A vast social mobilization emerged around this issue.

Founded in 1990, the Regroupement pour un régime québécois d’assurance parentale represents more than a million people and is composed of 16 community, feminist, family and union organizations. Thanks to pressure from the Regroupement, in 1997 the Québec government announced its intention to set up a parental insurance program. In 2001 Québec’s National Assembly unanimously adopted the Parental Insurance Act.
Under one option, the Québec scheme offers 43 weeks of benefits at 75% of salary.

3.1  The Québec model

The Québec scheme has many advantages over the federal program. For instance:

· eligibility of self-employed workers;

· no waiting period;

· under one option, 43 weeks of benefits at 70% of regular salary (15 weeks for the biological mother + 3 weeks for the other parent + 25 weeks for one of the two parents);
· or, under a second option, 55 weeks of benefits of which the first 30 weeks are at 70% of regular salary and the rest are at 55% of regular salary (18 weeks for the biological mother + 5 weeks for the other parent + 32 weeks for one of the two parents);
· eligibility as of a minimum income of $2,000/year whereas 600 hours of insurable work is needed in order to be eligible for the federal program;
· in 2003, maximum insurable earnings of $53,500 (indexed annually) rather than the $39,000 ceiling for insurable earnings at the federal level;
· a more advantageous method of calculating the amount of benefits for seasonal and occasional workers and students.

As well, under the Québec Civil Code, lesbian co-mothers are eligible for parental benefits in the same way as fathers are.

In other words, while it remains an insurance model, the Québec program does not have the same discriminatory impact and is much more generous than the current employment insurance program. Amongst other things, this is possible because the Québec government intends to contribute to the Parental Insurance Fund in order to subsidize certain benefits (just as the Federal government once contributed to the Unemployment Insurance Fund).


3.2  The Federal Government’s Refusal to Negotiate 

If a province sets up a parental insurance scheme at least the equivalent of the federal program, the Employment Insurance Act sets out the possibility for lowering the employment insurance contribution rate for the employers and workers of that province.

Starting in 1997, the Québec government tried in vain to negotiate a lower contribution rate with the federal government in order to finance the Québec program. The failure of these negotiations has meant that more than three years after its unanimous adoption by the National Assembly, the Québec Parental Insurance Act is still not in effect.

3.3 The Québec Appeal Court Decision
In order to force the federal government to react and obtain an agreement to provide financing for its parental insurance scheme, in 2002, in a Reference to the Québec Court of Appeal, the Québec government set out four questions pertaining to the federal government’s power to adopt provisions on maternity and parental benefits. The Regroupement supported the government’s choice to file a challenge before the courts but did not take a position on the merits of the case. On January 27th, 2004, the Québec Court of Appeal ruled in favour of the Québec government and declared that maternity and parental benefits were a provincial power. The federal government has appealed this decision to the Supreme Court of Canada which will hear the case on January 11th, 2005.

In the Reference, the Québec Court of Appeal concluded that the federal government’s jurisdiction is limited to unemployment insurance “[translation] in the narrowest sense of the expression” (para. 72). In order to understand the Court’s thinking, it is important to remember that the Canadian Parliament first adopted legislation on unemployment insurance in 1935. This legislation was struck down because it constituted “[translation] insurance against unemployment and such insurance was a social measure falling under provincial jurisdiction” (para. 8). In 1940, the federal government then obtained the provinces’ consent to add unemployment insurance to the list of areas over which the federal government has jurisdiction under the Constitution.

The Court of Appeal is of the opinion that loss of earnings due to maternity or otherwise becoming a parent is related to a “personal incapacity to work”.
In its decision, the Québec Court of Appeal ruled that the 1940 constitutional amendment:

 [Our translation] … aimed to allow federal authorities to set up an insurance scheme against lack of earnings due to loss of employment for economic reasons and not loss of employment for reasons related to personal conditions (para. 72) [Emphasis added.]
The Court of Appeal is of the opinion that loss of earnings due to maternity or otherwise becoming a parent is related to a “[our translation] personal incapacity to work” (para. 75). According to the Court:

[Our translation] …at issue are social welfare benefits which are difficult to associate with an insurance scheme triggered by an event independent of the recipient’s volition. Rather, these are a family and child support measure, thus a social assistance measure, albeit laudable. (para. 75)
Described as measures of “[our translation] welfare or social security integrated into an insurance scheme” (para. 48), according to the Appeal Court, maternity and parental benefits fall under provincial jurisdiction.

3.4  The Canada-Québec Agreement
In May 2004, soon after Prime Minister Paul Martin called a national election, the federal government at last reached an agreement with Québec. The Agreement in Principle provides that at the latest, the parties will reach a final agreement by February 2005. It is now expected that the Québec parental insurance program will come into effect on January 1, 2006. 

However, there is still no agreement on the method for calculating the reduction of the employment insurance contribution rate in Québec (in other words, the amount to be transferred to Québec in order to finance the parental insurance scheme). In 1997, negotiations broke down over this very point.
 However, the Agreement does stipulate that the federal government will:

[Our translation] 1.  Ensure that the methodology used to calculate the reduction in the employment insurance contribution rate as a result of implementation of the Parental Insurance Program will be the same for every province or territory that decides to set up its own program.

2. Ensure that the employment insurance contributions of people not residing in Québec will not be affected by the conclusion of the final agreement.

…

4.  Ensure that the implementation of a program in a province or territory will be neutral with respect to costs for Canada.

Furthermore, at the time of writing, it seems that now that the elections are over, the federal government might backtrack once again. It now says that the agreement over the method for calculating the reduction of the employment insurance contribution rate in Québec will be negotiated according to the terms of the Supreme Court ruling.

4.
CRITICAL ANALYSIS OF THE QUÉBEC APPEAL COURT’S DECISION


Up until now, the framework for discussion of the points at issue in the Reference has been strictly that of the division of powers. The absence of equality arguments is disquieting. Furthermore, the vision of motherhood contained in the Québec Court of Appeal ruling is out-of-date. Amongst other things, the Court embraces a vision of motherhood as an individual choice, and therefore, an individual responsibility. As well, the grounds for its decision reflect a vision of women in which the respective roles of mother and worker are fundamentally incompatible, as are women’s work in the domestic sphere and their presence in the paid workforce. 
4.1  Motherhood as an individual choice
The Court of Appeal characterizes carrying, giving birth to, adopting and taking care of young children as a “personal condition” that brings about a “personal incapacity to work”.
 However, unemployment insurance is supposed to be an insurance scheme against loss of employment due to “economic reasons” and not for reasons related to personal conditions.
 According to the Court of Appeal, insurance is “triggered by an event independent of the recipient’s volition” whereas the fact of having a child supposes a woman’s personal and individual choice to do so.

This vision of motherhood recalls, amongst other things, the grounds of the Supreme Court’s infamous 1978 decision in the Bliss case (where the Supreme Court decided that discrimination on the basis of pregnancy was not discrimination on the basis of sex). The general idea was that:

… pregnancy was a voluntary act and a private matter; the implication here was that women should bear responsibility for their actions instead of relying on state benefits…(Porter 2003 : 136)
As LEAF put it in their factum in Miller:

It is wrong to say that women “choose” childbirth and childcare in modern Canadian society and that it is their “choices” which result in their deprivation of regular UI benefits ... Only women can bear children. Further, women disproportionately bear the burdens and responsibilities of childrearing, both historically and in contemporary society.  The gendered division of unpaid domestic labour results in women performing the lion’s share of household and caregiving tasks…. [References omitted] (Ursel et Rasmussen 2002, para. 30)

« It is wrong to say that women “choose” childbirth and childcare in modern Canadian society…”
Indeed, in the context of a vision where women have children of their own free will, it is to be expected that the women who make this choice will assume the consequences. The idea of social responsibility for children is foreign to a vision of motherhood as strictly a personal and individual choice. This vision of motherhood effectively obscures the benefits that society as a whole reaps from motherwork (and to a lesser degree, fatherwork) and denies any social responsibility for the work of bearing and caring for children.

4.2  Mother or worker… but not both!
In the Reference, the Appeal Court focuses on determining the purpose or intention of the constituents in adding section 91(2A) to the British North America Act. However, at the time of the adoption of the Unemployment Insurance Act in 1940, in general legislators did not even conceive of the fact that women could be both workers and mothers. Given that it was taken for granted that most women were dependents of their father or husband, initially, the principal way in which unemployment insurance affected women was through the supplementary allowances that were granted for dependents.
 

Characterizing maternity and parental benefits as a “measure of family and child support, thus a social assistance measure” (para. 75) or “welfare or social security measures” (para. 48) severs them from the world of work and the status of eligible mothers as workers. In doing so, the Court of Appeal conjures up an old vision of women within which the mother cannot co-exist with the worker.
And furthermore, in a model where a woman cannot simultaneously be a mother and a worker, as soon as a woman becomes pregnant or has a child, she is condemned to economic and social dependence.

5.
POINTS AT ISSUE IN THE APPEAL BEFORE THE SUPREME COURT 

The Supreme Court’s eventual ruling could very well put forward historic guidelines for federal intervention in social matters and matters related to women’s equality. In Canada, feminists see what is at stake as being very important for women and for the fight against poverty in general. After the Québec Court of Appeal ruling, a coalition of Canadian feminists founded the Network on Women’s Social and Economic Rights in order, along with other goals, to put pressure on the federal government to lodge an appeal of the ruling. The briefs filed by the Attorneys General of Canada and Québec as well as the Canada Labour Congress give us some insight into the issues raised by this case. The Attorneys General of Newfoundland and Labrador as well as New-Brunswick will also join in arguing the case before the Supreme Court.


5.1  The federal government’s arguments

The Attorney General of Canada invites the Supreme Court to take a global approach to the constitutional points at issue. He describes the purpose of maternity and parental benefits as:

[Our translation]… to allow insured pregnant women and insured parents who fall within the scope of the Act to temporarily receive benefits in order to replace the loss of their employment income subsequent to the birth of a child or in order to take care of a young child.(para. 25) 

The Attorney General of Canada lists the reasons for which a person can receive employment insurance benefits that are not strictly related to “involuntary” or “economy-related” loss of employment income. These reasons include sickness, quarantine, jury duty, certain kinds of job training, seasonal fishing, shared work, following one’s spouse, quitting for legitimate reasons as well as, up until 1993, quitting without a legitimate reason (with a penalty period of a certain number of weeks).

“…temporarily leaving one’s job to give birth to a child or care for a child constitutes a legitimate reason opening the right to receipt of employment insurance benefits”.
In this context and given the evolution of the Canadian society since 1940 and particularly women’s place in the labour force, not to mention the Courts’ decisions on equality rights, argues the Attorney General, Parliament decided that, “[Our translation] temporarily leaving one’s job to give birth to a child or care for a child constituted a legitimate reason opening the right to receipt of employment insurance benefits” (para.2). He stresses that these benefits are only available to insured pregnant women and insured parents that make the required statutory contributions and meet the eligibility requirements, which distinguishes them from a welfare or social security measure aimed at supporting young families.

According to the Attorney General of Canada, welfare or social security measures designed to reduce poverty are not part of the exclusive jurisdiction of either level of government. They are diffuse subjects like culture, health care and the environment on which there can be overlap between provincial and federal laws (para. 74).

The Attorney General of Canada concludes that even if the Court decides that the true purpose of provisions governing maternity and parental benefits does not fall within Parliament’s jurisdiction over unemployment insurance, it should nonetheless uphold these provisions as they are part of a valid legislative scheme and are sufficiently related to this scheme. In other words, particularly in light of the right to equality, maternity and parental benefits complete rather than exceed coverage under the employment insurance program.

Overall, the Attorney General of Canada’s position draws on a dynamic and progressive approach to Parliament’s authority over unemployment insurance. He invites the Court to embrace this approach because, amongst other things, it allows current protection for insured pregnant women as well as insured parents of newborns and newly adopted children to stand.

5.2  The Québec government’s arguments

The Attorney General of Québec identifies the purpose of maternity and parental benefits as allowing parents to take care of their child. He argues that this purpose is entirely distinct from the EI Act’s purpose that is to “[Our translation] set up an insurance scheme to protect against the risk of unemployment” (para. 7). He therefore concludes that maternity and parental benefits are in excess of the general scheme of the EI Act.

“…these benefits are social measures that have been grafted by default onto the vehicle of unemployment insurance”.
The Attorney General of Québec readily admits that maternity and parental benefits have as their purpose to respond to “[Our translation] legitimate needs resulting in particular from the massive entry of women into the labour market”. However, according to the Attorney General, “[Our translation] it is just as undeniable that these benefits are social measures that have been grafted by default onto the vehicle of unemployment insurance” (para. 48). 

The Attorney General of Québec thus argues that as measures of a social nature, maternity and parental benefits are under exclusive provincial jurisdiction as property and civil rights or as matters of a local or private nature under sections 92(13) or 92 (16) of the Constitution.

Specifically, according to the Attorney General of Québec, protection against the risk of unemployment, the involuntary nature of loss of employment and availability for work represent fundamental elements of the employment insurance program. Maternity and parental benefits are granted to workers who “[Our translation] voluntarily and for a defined period leave their job. The element of risk is absent…”. These benefits are thus incompatible with an employment insurance program. He underlines that in countries such as Sweden, Germany and the United Kingdom, maternity benefits are granted under a general social security scheme and not in the context of an unemployment insurance scheme.
Contrary to the Attorney General of Canada, the Attorney General of Québec takes the position that the federal Parliament’s authority over social affairs is strictly limited to the fields of unemployment insurance and old-age pensions.

In the conclusions to his brief, the Attorney General of Québec reiterates that he does not wish to question in any way the rightness of maternity and parental benefits, to the contrary. His argument is more that:

“[Our translation]… it is up to the provinces to set up maternity and parental benefit programs that respect equality rights and that improve the situation of families by allowing workers who wish to have children to take care of them when they are born or adopted.” (para. 99) 

5.3  The CLC’s arguments

According to the Canada Labour Congress (CLC), the federal government has full authority to set up an employment insurance scheme that includes benefits in case of loss of employment because of pregnancy or childcare responsibilities. But the CLC hastens to add that maternity and parental benefits have both a federal and provincial side. Consequently, there is no constitutional obstacle to a province setting up its own maternity and parental benefits program. Once this backdrop set out, the CLC then adds to the federal government’s arguments, emphasizing arguments based on women’s equality rights.

Equality rights should inform the Court’s interpretation of the term “unemployment insurance”.
For example, the CLC criticizes the artificial distinction drawn by the Québec Appeal Court between loss of employment for “economic” reasons and loss of employment because of pregnancy or child-rearing responsibilities. The CLC draws a portrait of the evolution of the nuclear family since the 1940s: massive entry of women in the workforce, the need for both parents to combine work and family, the significant cost of having a child associated with the loss of one parent’s income when the child arrives, the growing number of single parent families, women’s proportionately greater role in carrying and raising children, and so on. The CLC considers that in contemporary society, a vision in which pregnancy and parenthood are seen as “exclusively private and personal matters that are distinct from the world of work and economics”
 is no longer possible. The CLC takes the position that taking into account the new reality of the mother/worker and the worker/father means recognizing that the federal government has the authority to adapt the employment insurance program as a result. This is so whether or not the men who, in 1940, decided to include unemployment insurance as a federal head of power had seen this coming or not!

Generally speaking, the CLC stresses that the equality rights of women and parents of young children under the Canadian Charter are as much as part of the Constitution as section 91(2A), which sets out the federal government’s power to legislate in the field of unemployment insurance. Equality rights should thus inform the Court’s interpretation of the term “unemployment insurance”. These arguments suggest that the federal government can offer maternity and parental benefits as a kind of employment insurance benefit without exceeding its jurisdiction.


5.4  The potential repercussions of the Supreme Court ruling

If the Supreme Court rules that provincial governments have exclusive jurisdiction over maternity and parental benefits, the current federal program will be withdrawn. According to Ruth Rose, the federal government:

[Our translation] …will withdraw this kind of benefit from the employment insurance program and lower the rate of deductions in consequence, leaving room for the provinces to set up their own programs.

But…by how much will it lower the deduction rate? This is the original contentious point between Québec and Ottawa. And how will the other provinces react? Some – or all—might want to hand over this responsibility to the federal government as they did in the case of the Canada Pension Plan. Others might want to create their own program as Québec has done. (2004:1)
If the Supreme Court rules that provincial governments have exclusive jurisdiction over maternity and parental benefits, the current federal program will be withdrawn.
A provincial government that wants to set up a parental insurance program will first have to set up a mechanism for deducting parental insurance contributions directly from employers. Unless it reaches an agreement with the federal government, it cannot piggy-back parental insurance contributions on employment insurance contributions as the federal government in effect now does. So arguments over the division of powers have important implications for the financing of maternity and parental benefits.

Feminists elsewhere in Canada agree that in just about all of the other provinces, provincial governments will reduce the benefits currently available to working mothers by virtue of the EI Act. 

Finally, if the Supreme Court decides that maternity and parental benefits fall within provincial jurisdiction, it is very likely that the new compassionate leave benefits recently made available under the EI Act will also be considered to be under provincial jurisdiction. Their fate will then be determined by the political will and mobilization present in each province.

6.
RESPECTING WOMEN’S HUMAN RIGHTS
Regardless of the Supreme Court’s ruling, Québec women workers will probably one day have access to adequate maternity and parental benefits through the Québec parental insurance scheme. However, the Supreme Court’s decision could very well be laden with consequences for women workers in the rest of Canada. Many provincial governments will be reluctant to set up equivalent let alone better programs than the current federal one. What impact will the Supreme Court’s decision have on Canadian women workers’ equality rights as well as other human rights? And how does the question of income during maternity and parental leave fit into the Canadian Charter, human rights law and international law?  
6.1  Illness, maternity benefits and sex discrimination
The federal government has set up a benefit program in case of unemployment or sickness, as well as in case of quarantine, jury duty, seasonal fishing, quitting for a legitimate reason, shared work, certain kinds of job training or having to follow one’s spouse for a variety of reasons. Given the right to equality guaranteed by section 15(1) of the Canadian Charter, one could argue that the federal government cannot then exclude from the benefits of its program mothers and fathers who must leave work because of pregnancy, childbirth or to take care of a new child. This argument is based on a comparison between loss of employment income due to unemployment (or sickness, for example) and loss of employment income due to new parental responsibilities.
In the Brooks case decided by the Supreme Court in 1989, pregnant women challenged their exclusion from Canada Safeway supermarket’s group insurance plan.
 The plan offered weekly benefits in case of loss of pay because of sickness or accident. However, during the last months of pregnancy, women were not eligible for benefits, regardless of whether their sickness or accident was related to pregnancy.

Safeway’s lawyers argued that, “pregnancy is neither "a sickness or an accident" and therefore, it need not be covered by a sickness and accident plan”. They also took the position that because pregnancy is a “a voluntary state”, “like other forms of voluntary leave, it should not be compensated” in an insurance plan.

Supreme Court Chief Justice Brian Dickson responded to these arguments in the following way:

“…pregnancy is not characterized properly as a sickness or an accident. It is, however, a valid health-related reason for absence from the workplace and as such should not have been excluded from the Safeway plan.”
… I agree entirely that pregnancy is not characterized properly as a sickness or an accident. It is, however, a valid health-related reason for absence from the workplace and as such should not have been excluded from the Safeway plan…. It seems indisputable that in our society pregnancy is a valid health-related reason for being absent from work. It is to state the obvious to say that pregnancy is of fundamental importance in our society. Indeed, its importance makes description difficult….(page 1237)

The Court went out of its way to state that the Safeway plan would still be considered discriminatory even if compensation was available for sickness and accidents unrelated to pregnancy. It was enough that the plan did not offer coverage for pregnancy-related sickness and accidents: 

… It cannot be disputed that everyone in society benefits from procreation. The Safeway plan, however, places one of the major costs of procreation entirely upon one group in society: pregnant women. Thus in distinguishing pregnancy from all other health-related reasons for not working, the plan imposes unfair disadvantages on pregnant women….(pp1237-1238)

In light of the Brooks case, one can thus argue that if the federal government offers benefits in case of sickness, it must also offer benefits at the end of pregnancy and for a certain time during the post-natal period. The history of maternity benefits confirms this analogy with sickness as we recall that pregnant workers were deemed not to be able to work for eight weeks prior to and six weeks following the week of their due date.

To the extent that there is a certain link between maternity benefits and a presumed incapacity to work, equality rights offer a solid foundation for the argument that the government has an obligation not to cut maternity benefits from the EI Act. In other words, the right to equality creates an obligation to adapt the benefits of an insurance plan (be it a private or a public one) to beneficiaries who, because they bear and raise young children, lose their employment income.

However, a strictly comparative analysis between maternity and parental benefits and other types of benefits avoids the more fundamental question of the government’s obligation to take action to ensure the respect of the equality guarantee at section 15(1) of the Canadian Charter.

6.2  Does the government have to provide an income-replacement program to new mothers (and new fathers)?
The issue of maternity and parental benefits has much more impact on women than men. Only women bear and give birth to children. The mother remains the parent most likely to absent herself from work to take care of a child.
In 1989 in the Brooks case, Supreme Court Chief Justice Dickson declared: “those who bear children and benefit society as a whole thereby should not be economically or socially disadvantaged”. At the same time, he took the position that it was “…unfair to impose all of the costs of pregnancy upon one half of the population”. We couldn’t agree more! But what compels the government to ensure that those who bear and raise children do not suffer economic and social disadvantage?
Until now, the Supreme Court has always backed away from the opportunity to recognize an obligation to act to remedy women’s and other minority groups’ disadvantaged situations. The Court has only been willing to say that when the government steps into a certain arena, it cannot do so in a discriminatory fashion. The Court’s most recent decisions tend to shrink rather than expand the scope of equality rights.
 However, arguments do exist in support of the proposition that women’s equality rights under the Canadian Charter create an obligation for the government to set up a maternity and parental benefit program.

Overall, the issue of maternity and parental benefits has much more impact on women than men. Only women bear and give birth to children. One hundred per cent of recipients of maternity benefits are women. Furthermore, historically as is the case today, in the vast majority of Canadian and Québec families the mother assumes the lion’s share of parental responsibilities. The mother remains the parent most likely to absent herself from work to take care of a child or children. A very large majority of recipients of parental benefits are women. For example in 2003 the proportion of fathers having applied for parental benefits reached a record high of 11.1 per cent.

The fact that mothers assume all this responsibility for their children comes at an economic price. Compared to women workers without family responsibilities, working mothers have lower earnings. This is even more the case when they are compared to working men, including working fathers. In the Miller case, LEAF’s lawyers underscored the magnitude of the economic disadvantage of working mothers:

“…women with children continue to earn significantly less than women without family ties.”

…  The magnitude of this disadvantage has been calculated to be as high as a 57 percent reduction in expected lifetime earnings in jurisdictions such as the United States, the United Kingdom and Germany.  Similar statistics do not exist in Canada, but available data do suggest that women with children continue to earn significantly less than women without family ties.[References omitted] (LEAF 2002, para. 26)

The absence or insufficiency of maternity and parental benefits will thus have a much greater impact on women than on men, reinforcing women’s already disadvantaged situation.

International human rights law also lends support to the idea that women’s (and fathers of young children’s) equality rights mean that the government has to set up an income replacement program during maternity and parental leave.
 For instance, article 11(2) of the Convention on the Elimination of All Forms of Discrimination against Women reads as follows:
2. In order to prevent discrimination against women on the grounds of

marriage or maternity and to ensure their effective right to work, States

Parties shall take appropriate measures:

 …

 (b) To introduce maternity leave with pay or with comparable social

     benefits without loss of former employment, seniority or social

    
allowances; …

 Article 10 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) provides that: 
The States Parties to the present Covenant recognize that: 
1.  The widest possible protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, particularly for its establishment and while it is responsible for the care and education of dependent children….

2.  Special protection should be accorded to mothers during a reasonable period before and after childbirth. During such period working mothers should be accorded paid leave or leave with adequate social security benefits….

International law points to the existence of an obligation for the government to act so that motherhood ceases to be synonymous with economic setback for women, amongst other things by creating a program of maternity and parental benefits.

Moreover, the International Covenant on Economic, Social and Cultural Rights (ICESCR) provides for progressive realization of social and economic rights such as maternity and parental benefits. Article 2 of the ICESCR specifies that while social and economic rights are to be realized progressively, governments are not to take regressive measures in this area. Thus it could be argued that regardless of the Supreme Court’s decision, benefits currently available under the EI Act constitute a minimum commitment on the part of whichever level of government has the power to legislate over them.
In short, international human rights law contains several examples of positive rights to certain kinds of social security, particularly where women’s equality rights are concerned.
 International law represents an important reference point when it comes to interpreting equality rights under the Canadian Charter. It points to the existence of an obligation for the government to act so that motherhood ceases to be synonymous with economic setback for women, amongst other things by creating a program of maternity and parental benefits.

But the issue is a complicated one! If the obligation to set up a program of maternity and parental benefits stems from equality rights in the field of employment, it is then easy to argue that it is provincial rather than federal government that must carry out this obligation.
 Just as it is important that considerations pertaining to women’s equality rights not be left out of the debate, we also have to keep in mind that equality rights arguments may have implications for the division of powers between the federal and provincial governments.

7.
 FUTURE DIRECTIONS

Given the origins of women’s struggle for the right to maternity and parental benefits, in many ways the creation of maternity and parental benefits appears to be a direct result of their position within the employment insurance program. Too, in the present context of globalization and the neo-liberal agenda, in every province except perhaps Québec, questioning federal jurisdiction over maternity and parental benefits means putting in jeopardy women’s gains in terms of sharing the cost of having children. We cannot devise effective strategies for defending women’s gains in terms of maternity and parental benefits without taking into account this political landscape.

7.1  The current political climate
Marjorie Cohen describes as follows the general context in which all of the Canadian women’s movement’s demands must now be formulated:  

The relationship between women and the welfare state has been an ambiguous one, and feminists are now in the unenviable position of defending programs and whole systems we have criticized in the past. This criticism focused mainly on the ways in which the institutions of the welfare state have been shaped by ideologies and practices which perpetuate inequalities. …

…In demanding that state policy be more responsive to women’s needs, feminist activism has been successful, occasionally, in bringing about more women-centred programs. The problem is that these types of programs often do conflict with what is perceived as rational within the system itself. As a result, when economic circumstances change, the indulgence of the state in meeting the needs of “specific interest groups” is more easily challenged. The kinds of arguments feminists successfully had used to bring about expanded programs became less effective as the ideological logic of the market as the best regulator of all needs, including social ones, has come to dominate social discourse. (1997: 29)

According to this analysis, notwithstanding the conclusion of many feminists that the maternity and parental benefits program is not properly housed within the unemployment insurance regime,
 there is presently a pragmatic and compelling argument in favour of the status quo.

Then there is the perennial question of “national” or federal norms. For Canadian feminists, in the current context of globalization,

« …it is important that feminists work to resist the political fragmentation which is occurring in Canada as each region demands more and more autonomy over social and economic programs….”
…The power of the nation states, although constrained, is still strong, and the government is the primary avenue people within a nation have for addressing their interests at the international level. For this reason it is important that feminists work to resist the political fragmentation which is occurring in Canada as each region demands more and more autonomy over social and economic programs…. (Cohen, 1997: 45).

However, for feminists in Québec, this approach severely undercuts the possibility that Québec working mothers (and fathers) reap the benefits of their lengthy struggle for a parental leave scheme far superior to the one offered by the federal government. Québec’s initiatives in terms of parental insurance were no doubt influential in convincing the federal government to increase the number of weeks of parental benefits from 10 to 35 in 2001, a measure that benefited all working parents. In the same way, one might even say that establishing a better parental benefit program in Québec could be positive for the rest of Canada. It might demonstrate that it is possible to set up a much more adequate program (higher rates of benefits and so on) while still remaining competitive on an economic level.

In any case, standing in the way of progress for Québec women in the name of the necessity of not losing ground for Canadian women is not a satisfactory response to the debate created by the Québec Court of Appeal’s decision in the Reference. This is why we are exploring options that take into account Québec’s right to determine its own social policy while at the same time, proposing national standards for the rest of Canada.

7.2 Different options for improving the current regime
The Bloc is proposing to bring the eligibility requirement down to 360 hours, regardless of local unemployment rates and whether some one is considered a “new entrant” in the workforce.
On November 15, 2004, the Bloc Québécois tabled two bills aimed at reforming Employment Insurance. The Bloc is proposing to bring the eligibility requirement down to 360 hours, regardless of local unemployment rates and whether some one is considered a “new entrant” in the workforce. The amendments presented by the Bloc set the rate of income replacement at 60% and make benefits available for 50 rather than 45 weeks. Obviously, if these amendments pass, more working mothers (and fathers) would have access to a better maternity and parental benefit program.

In 2003 the Canada Labour Congress (CLC) launched a wide-reaching campaign for reform of Employment Insurance. The CLC is also in favour of an eligibility requirement of just 360 hours of work for all types of employment insurance benefits, as well as an income replacement rate of 66.6 per cent. In addition, it calls for an increase of the maximum weekly benefit that has been frozen at $412.50 since 1996 (it was $448 in 1995). The CLC is calling on the government to abolish the waiting period and guarantee a year and a half of employment insurance benefits for workers over 45.

In 2001 the House of Commons Standing Committee on Human Resources Development and the Status of Persons with Disabilities recommended that the government consider developing a framework for extending employment insurance coverage to self-employed workers. This extension of the current program would mean that more mothers (and fathers) could access maternity and parental benefits. In her recent report on women and non-standard work, Monica Townson endorses this recommendation. Townson also endorses the CLC demand to only require 360 hours of insurable work in order to be eligible for all types of employment insurance benefits anywhere in Canada.

Put forth in 2004 by the newly created Network on Women’s Social and Economic Rights, a last proposal for reform aims at improving maternity and parental benefits under the employment insurance program so that they mirror those offered by the Québec parental insurance program: see pages 10 to 11. 

Finally, the United Nations Committee on the Elimination of All Forms of Discrimination against Women has recently recommended that Canada conduct a gender analysis of eligibility requirements for employment insurance. The Committee has also invited the federal government to consider the possibility of increasing the amount of parental benefits.

7.3  Recognition of Québec’s distinct status: the case for asymmetrical federalism
Today, more than one political voice is calling for a decentralization of power in Canada. Some voices clearly represent forces acting against women’s, and particularly poor women’s interests. Alberta’s Ralph Klein is one example. But other political voices like that of the Bloc Québécois’ support devolution of powers to the provinces strictly so that Québec can enjoy greater autonomy.

From outside Québec, the voices that defend Québec’s right to greater autonomy can be perceived as simply part of the reactionary forces that contribute to the erosion of Canada’s social security safety net. But from inside Québec, these same voices are often valued allies of the women’s movement. Indeed, they contribute largely to the implementation of social policy that is vital for women’s equality, such as the parental insurance scheme.

If the progressive movement in Canada does not take this apparent paradox into account, the strategies it adopts to maintain and reinforce social gains are likely to be ineffective. For instance in the general context of social programs, progressive movements in Canada have often demanded national standards. These demands have gone unanswered, in part because of firm opposition from representatives of Québec.

Given Québec’s historical and social specificity, imposing “national” (pan-Canadian) standards does not have quite the same connotation as in other provinces. If one recognizes the difference between substantive and formal equality, once one acknowledges Québec’s distinct situation, one quickly grasps that identical treatment of Québec does not always lead to equitable results. Indeed in order to achieve true equality, it is sometimes necessary to recognize differences rather than denying them in the name of formal equality.

In actual fact, Québec has for a long time held a distinct position within the Canadian Federation. We note for example tax collection by Québec (since 1954), the creation of the Québec Pension Plan (1964) and the Québec Investment and Savings Fund (1965), the right to withdraw with financial compensation from various federal programs such as the Canada Assistance Plan (as of 1965), various Ottawa-Québec agreements in the field of immigration (especially as of 1991), as well as Québec’s diplomatic relations with France. Indeed, professor Réjean Pelletier recently stated that, “Asymmetry is homage to the flexibility and adaptability of the federal principle in all that it has that is classic and universal”.

« The solution…is an explicit recognition of the distinctiveness of Québec with respect to social programs …. Until this happens, debates about the Canadian social union will be dominated by jurisdictional squabbles about the powers of government rather than the social rights of individuals.”

We propose to institutionalize the long-time practice of asymmetrical federalism by making it a formal principle. Specifically, we propose recognition of Québec’s autonomy in terms of social policy. This recognition opens the way for demands for national standards for the rest of Canada without the predictable (and legitimate) opposition of Québec meaning that these demands are doomed to failure.

As Barbara Cameron writes:

…The solution…is an explicit recognition of the distinctiveness of Québec with respect to social programs and the institutionalization of a different relationship between Québec and the federal government than that enjoyed by the other provinces. Until this happens, debates about the Canadian social union will be dominated by jurisdictional squabbles about the powers of government rather than the social rights of individuals. (Forthcoming: 22)

7.4  A Pan-Canadian human rights framework

In support of our position that social programs in Québec and Canada should be protected and improved, we propose situating our demands in a human rights framework. As we discussed in greater detail in Section 6, this framework is based on equality rights guaranteed by section 15(1) of the Canadian Charter, on the Québec Charter of Human Rights and Freedoms and other provincial human rights’ legislation as well as on international human rights’ law. 

In this way, our positions will be as applicable to the federal government as to the Québec government or, if the Supreme Court upholds the Québec Appeal Court decision, to other provincial governments.
CONCLUSION

The Québec Appeal Court ruling pushes to the foreground the key question of the economic, professional and social price paid by women who have children. Who should pay the price of carrying and raising children? Who should care for young children? The Appeal Court ruling provides us with an opportunity to reiterate that having a child is a social act the cost of which should be borne by society as a whole. 

Right now this is far from the case. It is mothers who, at the price of their economic, professional and social equality, bear most of the cost of having children. The challenge of any feminist position on this issue is to take into account both this experience of motherhood, common to most women, and at the same time the differences between women that mean that our perspectives on the division of powers can be very different. At the same time, apart from the jurisdictional issue relating to the insurance model of maternity and parental benefits, the current debate also draws attention to the importance of better universal support and assistance programs for all new parents. If we want the motherwork of all mothers to recognized at its true value, these programs have a crucial role to play.

Appendix A : Proposals for Reform of Employment Insurance 

Canadian Labour Congress (CLC) (2003)

· 360 hours to qualify for any type of EI benefit, anywhere in Canada

· benefit rate of at least two-thirds (66.6%) of normal earnings 

· annual increase in the $413 maximum weekly benefit

· elimination of the 2 week waiting period

· workers over 45 to be guaranteed benefits for a year and a half

· hours of work lost while training or learning to be covered by EI.

Network on Women’s Social and Economic Rights (2004)

Raise maternity and parental benefits through EI to make them parallel to those offered parents under the 2001 Quebec Parental Insurance legislation:

· eligibility of self-employed workers;

· no waiting period;

· under one option, benefits representing 70% of income (30 weeks) and 55% of income (25 additional weeks) (Option A) or, under a second option, 75% of income for 43 weeks of leave (Option B);

· only available to the birth mother, maternity benefits are available for 18 weeks (Option A) or 15 weeks (Option B);

· 5 weeks (Option A) or 3 weeks (Option B) of benefits that are only available for the father, in order to facilitate a more equitable distribution of domestic tasks between mothers and fathers;

· eligibility as of a minimum income of 2 000$/year whereas eligibility to the federal program is determined as a function of the number of hours of insurable work (minimum 600 hours);

· in 2003, maximum insurable earnings of 53 500$ (indexed annually) rather than the 39 000$ ceiling for insurable earnings at the federal level;
· a more advantageous method of calculating the amount of benefits for seasonal and occasional workers and students (no divisor rule as in the federal program);
· under the Québec Civil Code, lesbian co-mothers are eligible for parental benefits in the same way as fathers.
Centre for Families, Work and Well-Being, Guelph University. Rooney, Jennifer, Donna Lero, Karen Korabik and Denise L. Whitehead. Self-Employment for Women: Policy Options that Promote Equality and Economic Opportunities, Status of Women Canada, 2003.

· Separate maternity and parental benefits from Employment Insurance benefits. 

· Extend coverage to self-employed individuals. 

· Increase the payable benefits from 55 percent of insurable earnings to at least 70 to 75 percent of earnings. 

· Increase the maximum allowable insurable earnings from $39,000 to $52,500. 

· Allow new parents the option of taking a shorter period of leave with a higher percentage of benefits paid. 

· Base the eligibility criteria on a minimum level of gross earnings rather than the number of hours worked, keeping in mind that the level should be inclusive, particularly to those in low earning categories. 

Report of the Standing Committee on Human Resources Development and the Status of Persons with Disabilities, House of Commons, 2001.

Recommendation 8:

“In view of the growing incidence of self-employment in the Canadian labour market, the Committee recommends that the government consider developing a framework for extending EI coverage, both in terms of regular and special benefits, to self-employed workers.” 
Note: this recommendation is endorsed by Monica Townson in her 2003 report: Women in Non-Standard Jobs, The Public Policy Challenge. Ottawa: Status of Women Canada. She also endorses the CLC demand to only require 360 hours of insurable work in order to be eligible for all kinds of employment insurance benefits anywhere in Canada.
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