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In April 2001, NAWL submitted an extensive brief to the Standing Committee on Citizenship and Immigration, with several recommendations to improve immigration law in respect of women 
 . This brief was endorsed by the National Organization of Immigrant and Visible Minority Women of Canada, the Table féministe francophone de concertation provinciale de l’Ontario, the West Coast Domestic Workers Association, West-Coast LEAF and the Mouvement ontarien des femmes immigrantes francophones. Although we recognized that a number of important reforms are being introduced with Bill C-11, we were deeply concerned about the Bill’s lack of progress for immigrant and refugee women. We proposed a series of recommendations, summarized below, and while a few of these recommendations have been integrated in the new Immigration and Refugee Protection Act
, several have been ignored. In this article, would like to offer a few comments on how government has been implementing its legislative commitment to gender based analysis, and to a human rights framework.  

NAWL Recommendations for Improving Immigration Law 

In our brief, NAWL re-iterated our call for the mainstreaming of a gender perspective in immigration law
. We also called for the adoption of a human rights framework, to guide law reform, policy and program development. I will return to these issues in the following sections. 

More than one third of all women who immigrate to Canada are members of the “family class”
. As such, family class members are “sponsored” by a Canadian citizen or permanent resident, who agrees to “undertake” their essential needs and to ensure that the sponsored person will not resort to social assistance. In our brief, NAWL recommended that family reunification be expressly recognized as a fundamental human right, as recognized in several international human rights instruments. In particular, we recommended that it be explicitly stated in the new legislation that a member of the family class who immigrates to Canada in order to be reunited with a family member has a right to obtain permanent residence in Canada. Moreover, we recommended that the sponsorship regime be developed in such a way as to effectively facilitate the reunification of families and the successful establishment in Canada of new immigrants, and that it foster and promote the equality of women. 

In order to relieve the burden of the sponsorship undertaking on individuals and families, we recommended that this undertaking be assimilated to a family support obligation, and that the support obligations of the sponsor be determined on the basis of his or her
actual capacity to pay. We recommended that the sponsorship undertaking not exceed three years in any case, to bring it in line with citizenship requirements. Given the potential discriminatory impact of the sponsorship regime on immigrant women who are sponsored by their husbands
, we recommended that the sponsorship undertaking between spouses be eliminated altogether. In addition, we recommended that the new Act not discriminate on the basis of "receipt of social assistance" in cases of family reunification, and that people in receipt of social assistance continue to be eligible to sponsor immediate family members. Finally, we expressed serious concern with the execution of the sponsorship undertaking and recommended further study on the potential discriminatory impacts of the special certificates and garnishment procedures provided for in Bill C-11. 

While we welcomed the elimination of the two stage process in the analysis of the Humanitarian and Compassionate applications, we had concerns about the lack of a definition of these terms in the Act itself, that has given rise to frequent arbitrariness and uncertainty. We recommended that the definition of what constitutes humanitarian and compassionate grounds be defined within the proposed IRPA. Given ongoing systemic discrimination in the labour market, women’s work patterns and care-giving responsibilities, we also recommended that financial self-sufficiency not be a requirement for granting permanent residency on humanitarian and compassionate grounds.

We also recommended changes to the Live-in Caregiver programme, that relegated foreign domestic workers into their own ‘special’ class. At present, the combined effect of temporary migrant status, and the compulsory live-in requirement for these workers create circumstances that promote the economic, physical and psychological exploitation of these workers. We recommended that domestic workers be admitted as landed immigrants, much like any other person who is qualified to work in an occupation in demand.  The Canadian government has consistently refused to adopt this recommendation because it tacitly assumes that no one would perform live-in domestic work unless coerced. We recommended the following legislative amendments would mitigate (though not remove) the worst aspects of the current program: the accumulation of one year’s employment on valid temporary employment authorizations (TEA) as a caregiver would constitute the main criterion for acquisition of permanent resident status; the TEAs should be employment specific (caregiving) rather than employer-specific; the live-in requirement should  be detached from the occupational criteria for caregiving/domestic work; caregivers should be permitted to bring their families and a pro-active independent monitoring system to examine working conditions of foreign domestic workers should be instituted.

In 1995 the Chairwoman of the Immigration and Refugee Board issued guidelines on Women Refugee Claimants fearing Gender-Related Persecution. Despite the promise of the Gender Guidelines, the past five years have shown that they have not lived up to initial expectations. We thus recommended an amendment of the refugee definition to formally include gender in its own right, or as part of a larger open ended list of “social groups”. We also recommended that “social group” should be defined in Bill C-11 as explicitly including gays and lesbians. Given the extensive delays and complications that exist with refugee family reunification, we also recommended that legislation be amended to grant automatic permanent residence status to all protected persons and that family reunification for Convention refugees be effected immediately upon recognition of Convention refugee status.  We recommended that visas be issued to dependants overseas to permit them to travel to Canada for inland processing, thereby permitting family reunification for all refugees in "limbo" and significantly reducing processing delays for all refugee reunification.

Finally, we pointed out that the proposed Bill’s preoccupation with “improperly documented travelers”, its emphasis on criminalizing smuggling and trafficking, together with the increased measures of interdiction will have a differential and disadvantageous impact on women. Although the vast majority of the world’s refugees are women and children, they are systematically disadvantaged by Canada’s overseas refugee resettlement process. Only a small fraction of this population is able to undertake the hazardous and expensive journey to seek asylum abroad. We urged Canada not to further exacerbate their suffering by criminalizing these people as ‘illegal immigrants’. We recommended that the government provide victims of smuggling and trafficking with interim immigration relief in the form of Minister’s Permits valid for a three year period, that persons who have been smuggled or trafficked should have the opportunity to apply for permanent residence from within Canada on “humanitarian and compassionate” grounds and that the new powers of detention without a warrant introduced by Bill C-31 be restricted. No progress has been made on any of the issues related to victims of smuggling and trafficking.

The requirement to proceed with a GBA

In our recommendations, we also pointed out that immigration legislation and procedures have a specific impact on women, and we recommended that the government proceed with a gender-based analysis of immigration law and procedures. This recommendation was consistent with stated government policy. Indeed, the federal government adopted in 1995 its Federal Plan for Gender Equality, which required federal departments and agencies to conduct gender-based analysis of any future policies and legislation. In September 1995, at the closing of the Fourth World Conference on Women, the Canadian government also signed the "Beijing Platform for Action" (PFA) that sets as goals gender equality, development and peace. The PFA specifically engages states to consider the impact of all laws, policies and programs on women. Five years later, Canada also participated in the Special Session of the United Nations General Assembly on the further actions and initiatives to implement the Beijing Platform for Action. In the final Outcome Document that was adopted by the General Assembly on June 10, 2000, Canada and other member states commit them to "mainstream a gender perspective into national immigration and asylum policies.”

The federal government did include in the new Immigration and Refugee Protection Act a requirement that the minister of Immigration table an annual report to Parliament that would contain a “gender-based analysis of the impact of this Act” (section 94(1)f)). In February 2002, the GBA Unit of Citizenship and Immigration Canada produced a “Gender-Based Analysis Chart” that provides a summary of key policy or legislative issues that have potential disparate impacts on women. The document, available on the CIC website, points to these areas of future research, data collection and monitoring: family class definitions, sponsorship, selection of skilled workers, investors and entrepreneurs, the treatment of overseas refugees in relation to family reunification and the women at risk program, the treatment of inland refugees and the enforcement of the Act.  This research agenda certainly identified several important issues for immigrant women that most probably have a detrimental impact and need reform. 

However, a search on the CIC website (Feb 28, 2006) does not yield one single reference to a completed research report on any of these issues, or a research plan to follow-up on this proposed analysis chart. The online quarterly newsletter of CIC “The Monitor” has not published a single article on immigrant women or GBA since it has been posted on the CIC website in 2003. None of the “Technical Papers” that are on the website are on the subject either. Amongst the huge amount of commissioned research projects that can be found in the Research Plans and Reports section, I found only three research projects relating to women: trafficking in women, the Live-in Caregiver program and the Women at Risk program. These reports are not yet completed.

The Annual Report to Parliament 2005 does have a section entitled “Gender-Based Analysis of the Impact of the IRPA”, and mentions a five year (2005-2010) “Strategic Framework for GBA at CIC”, that sets out “strategic objectives and principles for gender-based analysis and steps that will be taken to strengthen capacity and performance throughout the Department”. Unfortunately, this document is not to be found on the website. However, the report states that by early 2005, “GBA Branch Plans”  which identify the priority issues for preparing GBA analyses of the impact of the IRPA, were completed in the following areas: Pre-Removal Risk Assessment, the Safe Third party Agreement, gender issues for francophone minority communities, the skilled worker and the business immigrant programs. The Report states that other key initiatives include incorporating GBA in the review of the Live-In Caregiver Programme, as well as collection and analysis of gender-disaggregated data. 

In the Annual report to Parliament 2005, we do have the first results of the GBA provisions in the IRPA, since we finally have sex-specific data on women who immigrate to Canada, as well as sex specific data on refugees and other protected persons. In the year 2004, women who immigrated as family class members were 61.9% of that class, with 31,165 wives and girls, and 7,368 mothers and grandmothers.  Men on the other hand were less likely to be part of the family class, with only 18,348 husbands and boys, and 5,364 father and grandfathers, for a total of 23,712, or 38.1% of the family class 
. Not surprisingly a majority of men immigrated as Economic Class members, and as principal applicants in that class (38,406) , compared to significantly fewer women as principle applicants (16,773). And conversely more women immigrated as spouses or dependants in the economic class (46,900), that men and boys did (31,667).  

Almost four years after the adoption of the new legislation, the only tangible result of the legislative commitment to gender based analysis of the Act is the sex-disaggregated data in the Annual Report 2005. Gender mainstreaming in the different CIC branches has yet to yield any tangible result. Most worrisome, however, is the fact that several of the provisions in the new Act and in its regulation – such as the sponsorship regime, and the live-in caregiver Programme for example- remain highly problematic for women.

The need for a Human Rights framework 

Because our immigration laws have historically been developed on racist and sexist biases, NAWL considered that it was essential to mark a clear departure from the past, and engage the 21st century with a strong commitment in favour of respect, dignity and equality for immigrant women. 

In this regard, NAWL and our partners were concerned that the proposed "framework" legislation in Bill C-11 was very timid in its recognition of the importance of human rights, while at the same time providing extensive details on different mechanisms for control, sanction and deportation. We recommended  that the new Act make direct reference not only to the to the Canadian Charter of Rights and Freedoms, as proposed in Bill C-11, but also to all international human rights treaties to which Canada is signatory, and in particular to CEDAW (the Convention on the Elimination of all Forms of Discrimination Against Women). We were pleased to note that the Objectives of the new IRPA do indeed refer to the importance of insuring that

“decisions taken under this Act are consistent with the Canadian Charter of Rights and Freedoms, including its principles of equality and freedom from discrimination”  and that this decision making process “ complies with international human rights instruments to which Canada is signatory” (section 3).
Despite the fact that IRPA does not specifically refer to CEDAW, a United Nations Committee did take into consideration the concerns that were expressed by the Feminist Alliance for International Action (FAFIA) in its alternative report on Canada compliance with its CEDAW obligations 
. In that report, FAFIA noted that “Current immigration law, policy and practices violate Articles 2 and 3 of CEDAW by not adequately taking into account the context of women’s lives both inside and outside of Canada…Despite being preceded by almost a decade of public consultations, the new legislation does not alter the basic components of Canada’s immigration framework, including the biases against women that it contains.” One of the examples that FAFIA chose to illustrate its criticism of the IRPA, are the problems that have already been identified with the Live-In Caregiver Program (LCP) in the first section of this article. Indeed, while caregivers are now considered to be part of the economic class, the other characteristics of the LCP remain unchanged: they must work as live-in caregivers with one employer for at least two years, before being eligible for permanent residence. In the interim, they will have temporary resident visas, no right to family reunification,  must have a work permit, are prohibited from collecting social assistance, have unequal and uneven labor standards protection across the country and are denied immigrant settlement services.  

The CEDAW Committee expressed its deep concerns that “the caregivers are allowed in the country only as temporary residents, they do not receive adequate social security and having to live in the homes of their employers may subject them to exploitation and abuse. As a consequence, the Committee “urges the State party to take further measures to improve the current live-in caregiver program by reconsidering the live-in requirement, ensuring adequate social security protection and accelerating the process by which domestic workers may receive permanent residency”
.

Since the CEDAW Committee recommendations were issued, Citizenship and Immigration Canada has organized a National Roundtable to discuss possible options to reform to the LCP. Given that the participants were caregivers, employers, provincial government representatives and federal civil servants, it is not surprising that no specific recommendations emerged from this meeting.  In the meantime caregivers continue to work in the confines of a program that has been described as being “massively exploitive of skilled foreign labour”, that is a far cry from the promise of equality contained in the objectives of the IRPA 
.

Conclusion

While a human rights framework and the requirement of gender-based analysis have been introduced in the new Immigration and Refugee Protection Act, these improvements have not yet brought about any substantive improvement for immigrant women. It will be important to monitor future developments and to lobby federal government for changes to the IRPA and is Regulations. 
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