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SUMMARY OF RECOMMENDATIONS

Keep the language of custody and access: 

1- The terms custody and access should be maintained in the Divorce Act, and subsections 16(1) to 16(7) in the current Divorce Act should remain unchanged. The other subsections (16(8), (9) and (10) should be repealed, since the list of criteria to be considered under the proposed new section defining the best interest of the child (16.2) would address these. 

In the alternative, if the Committee decides to abandon the language of custody and access and replace it with the concept of parental responsibility, 

· the responsibilities of caregiving and decision-making must be tied together to prevent abusive fathers from maintaining rigid decision-making control while abdicating any actual caregiving responsibilities; 

· the Act will need to provide better guidance as to where a child will actually reside;

· the Act will need to identify how “supervised parenting” is to be ordered and exercised;

· specific provisions must be added so that shared decision-making responsibilities would not jeopardize an abused woman’s safety interests. 

· the Bill needs to address the gap that will exist between the child support guidelines and the Divorce Act;  

· provisions will need to be made to better protect children from international kidnappings.

Improve the best interest of the child test: 

2- Section 16.2 of the Divorce Act should specify that the issue of safety and security of both the child and her primary caregiver are the paramount concern when deciding on a child’s best interests.  

3- The circumstances in which shared parenting time and/or decision-making are inappropriate must be spelled out, and a presumption against parenting time and decision-making responsibility for the abuser in cases involving family violence must be added to the subsection 16.2 (1) (d).

4- The definition of family violence in subsection 16.2 (3) should be expanded to specifically mention wife assault or spousal violence, and to include “sexual abuse” as well as “psychological abuse,” when it entails a prolonged pattern of behaviour intended to control the victim through humiliation, fear or isolation.

5- The provisions on family violence should also identify the violence risk factors that a court must assess to determine whether a child will be safe in the presence of an abusive parent, as recommended by the B.C. Institute Against Family Violence. In addition, supervised access or visits must be provided for in cases involving family violence, and the courts should monitor the protection of the best interests of the child during a supervised contact period. The services must be accessible, secure and provided by supervisors with expertise in child abuse and violence against women. Services must be racially, culturally and linguistically appropriate to the diverse families across Canada.

6- The proposed subsection 16.2(2)(e) must be amended to include race and ethnic origin in the list of factors to be taken into consideration to determine the best interests of the child. 

7- The reference to Aboriginal heritage should appear in its own paragraph, and specifically address the delicate balance that must be achieved to effectively respect and promote the collective rights of Aboriginal Peoples, the equality rights of Aboriginal women, as well as the best interests of the specific child who is affected by a decision. 

8- The Divorce Act must include a provision that will foster an egalitarian and progressive interpretation of culture, race and ethnic origin that is dynamic and that takes into account the specific and general context in which it arises and is experienced by different families as well as the intersection of gender and class interests. 

Add a Preamble to the Divorce Act: 

9- The Divorce Act must begin with a Preamble that recognizes the historic and ongoing inequality and disproportionate responsibilities for childcare of women in many if not most families, as well as the gendered nature of power, control and violence. It must acknowledge the ongoing manifestations and experiences of racism, and its negative impact on racialized communities and Aboriginal Peoples, as well as the pervasiveness of discrimination based on sexual orientation, disability and class.  It must acknowledge and promote all women’s human rights as protected by sections 7, 15 and 28 of the Canadian Charter of Rights and Freedoms, as well as by international instruments, such as the Declaration on the Elimination of Violence against Women, the Convention on the Elimination of all forms of Discrimination against Women, the Convention on the Elimination of Racial Discrimination and the Beijing Platform for Action.  The Preamble should propose an equality rights framework for interpreting the provisions of the Divorce Act and, in particular, should prohibit any discrimination on the basis of sex, class or socio-economic condition, Aboriginal heritage, race and ethnic origin, disability and sexual orientation. 

10- A specific provision mandating an annual report to Parliament on the application of the Divorce Act  that specifically directs the Department of Justice to do a gender-based analysis of the impact of the Act on women and children should be included.

Ensure women’s access to justice

11- Mediation must never be mandatory. A screening mechanism should be provided to identify cases where there is violence or concern about the safety or the emotional, psychological or physical health of the parties. Where a woman discloses past abuse/control issues, she should not be expected to begin or continue with mediation. Mediation should not be recommended as a form of therapeutic intervention for so-called “high conflict” family law disputes. Use of any form of alternative dispute resolution must never be a required prerequisite to family court access nor a requirement for receiving legal aid or any community support services related to family law issues.

12- Legal aid services must be viewed as a right and made available to all women who require them. Legal aid services must ensure that barriers to access, such as literacy issues and barriers for women with disabilities are removed.  French language services and language interpretation must be available when needed. The Federal government must provide adequate funding for legal aid to Provinces and Territories for family law matters and must ensure that provinces and territories use this money appropriately.

13- Lawyers, judges and all family court personnel must receive mandatory training in the new legislation that also includes training on the realities and dynamics of women’s poverty and violence against women, racism, homophobia and discrimination against persons living with a disability, and the differential impacts these may have on women, especially in the context of ongoing family court proceedings.

Introduction and Overview

1. The current Divorce Act presents a number of challenges and barriers to women with children who leave abusive men. The absence of spelled-out criteria to guide judges in applying the best interests of the child test means that women and children are vulnerable to considerable judicial discretion. The “maximum contact principle” contained in section 16 is not safe or realistic for women leaving abusive men, as it essentially requires them to encourage access by the father to the children. There are no provisions that deal specifically with violence against women and children or that even acknowledge it as a reality for many families. The ban on consideration of past conduct unless it is directly relevant to the best interests of the children is troublesome, given the lack of judicial understanding of the impact on children of witnessing violence against their mothers. Further to these challenges with the current legislation are a number of operational problems such as lack of legal aid, the 40 percent rule of the Federal Child Support Guidelines and the increased use of privatized dispute resolution mechanisms such as mediation.

2.  There have been a number of law reform initiatives since 1997. In 2001he Federal/Provincial/Territorial (FTP) Family Law Committee held a national consultation on different law reform options on custody and access; it released its final report  entitled “Putting Children First”  in November 2002 . The Committee made a number of positive recommendations, including an acknowledgement of violence within families as a factor to be considered in determining the best interests of children.  The Committee also recommended that the maximum contact principle be eliminated and that there be no presumption of shared parenting in the Divorce Act. However, the Committee failed to identify the seriousness and gendered nature of violence within families and did not emphasize the need for serious attention to and adequate funding of legal aid for family law matters. It also promoted the use of alternate dispute resolution systems without clearly stating the limits of these systems in situations of power imbalance, such as those created by violence against women.

3.  The current Divorce Act provisions dealing with post-separation parenting are inadequate, particularly for women and children leaving abusive men.  These laws must explicitly acknowledge the reality of violence against women and children within the family and set out provisions to deal with it. Such an acknowledgement will do no harm to the many families where there is no violence. It will simply and importantly strengthen the rights of the most vulnerable and help create a culture and society that ensures fair and equal treatment for all.

4.  Bill C-22, An Act to Amend the Divorce Act, was tabled by the Minister of Justice on December 10, 2002. This Bill proposes to change Canadian family law on parenting after divorce dramatically, by eliminating the concepts of “custody and access” and replacing them with the notion of “parental responsibilities”, “parenting time” and “parenting orders”.  It provides for an extensive definition of the “best interests of the child” test that takes into account the child’s needs for continuity and the history of caregiving, his or her security interests, family violence and any relevant previous criminal convictions, as well as cultural, linguistic, religious and spiritual upbringing and heritage, including aboriginal heritage. While the Bill makes explicit reference to family violence and to the need to ensure the security of the child and “other” family members, it is completely gender neutral and does not specifically refer to violence against women or to women’s equality interests in family law. The federal government’s overall policy framework within which Bill C-22 has been introduced is heavily biased in favour of mediation, and there is no commitment to increasing federal funding for legal aid in family law matters, which raises serious concerns about women’s access to the mechanisms of justice. 

5.  Changing the language of custody and access will not solve the problems that have been identified with the operation of the current Divorce Act. On the contrary, we are concerned that the proposed “parental responsibility” model will foster many new problems.Extensive litigation will be required to define the parameters of parenting time, the exercise of parenting responsibilities, the “rights” of fathers to shared parenting, and such basic issues as where the children will reside, which parent must pay child support, and how the Hague Convention on the international abduction of children will apply. Thus we recommend that the language of custody and access be maintained. However, we support the inclusion of factors that must be taken into consideration when determining the best interests of the child, and recommend specific improvements to the proposed factors. We recommend that the Bill be amended to address violence against women within the family more effectively, and that race and ethnic origin be added to culture and religion and Aboriginal heritage as relevant factors.   A Preamble or an application clause must be included to provide an interpretive framework for parents, lawyers and judges that will encourage them to consider the ongoing disadvantage of women, racialized communities and other historically disadvantaged groups, and to look to the egalitarian provisions of the Canadian Charter of Rights and Freedoms and international human rights instruments to interpret the Divorce Act. Finally, we recommend that policies be adopted by the federal government to ensure women’s access to justice; specifically, that women have access to legal aid, that mediation never be mandatory, that lawyers and judges receive adequate training, that unified family courts and expedited procedures in cases of violence be in place, and that adequate funding for services be provided.  

Part 1: Keep the language of custody and access: The parental responsibility model will do more harm than good

 The repeal of custody and access 

6.  Bill C-22 completely eliminates any reference to the words “custody” and “access,” and thus proposes to fundamentally change the concepts with which we think about parenting after divorce. Changing the familiar language of custody and access will create confusion in our courts and increase litigation as courts struggle to define precisely what is meant by the concept of “parental responsibility”. This has been the experience in England, where there has been extensive litigation to determine the scope and content of parental responsibility
. The notions of custody and access, on the other hand, are clear and well-defined, and all family law practitioners and judges, professionals and parents 

themselves understand the nature of these terms. In fact, in Australia, which has a parental responsibility regime, many people still use the terms “custody” and “access”.

Parenting patterns can’t be changed by legislation alone

7.  In principle, the concept that both parents have ongoing responsibilities towards their children is unquestionably a good one. A Bill that directs attention to the needs of children and seeks to achieve more responsible parental involvement from fathers should be a positive step. Unfortunately, as social science studies indicate
, too many fathers still believe that the primary care of children is the responsibility of women, and it is still women who in most cases do the majority of housework, provide most of the day to day care for the children, who arrange their work schedules to accommodate their children’s needs and who take time off from work to care for sick children
. In fact, many women must now also ensure that their children have what they need (sufficient clothing, toys, books, even food) when they are in the care of their fathers. 

8. These gendered patterns of caregiving are deeply ingrained and prevail both during marriage and after divorce. Indeed, reports commissioned for the Department of Justice show that, after divorce, a majority of fathers do not share equally in parental responsibility for their children even when they have joint custody, and that mothers often end up doing most of the caregiving work 
. Will changing the Divorce Act to replace the notions of custody and access with the concept of parental responsibility help change these gendered parenting patterns? This has certainly not been the result in those countries that have adopted parental responsibility models. Studies indicate that the introduction of the concept of parental responsibility in England, Australia and many states in the U.S. has done very little to actually change ingrained parenting patterns.
 Legislation that would create the illusion of shared parental responsibilities and modify parental authority accordingly, while at the same time being unable to actually change parenting patterns, will cause more harm than good. 

Access Denial: Not a Real Problem
9.  Fathers’ rights groups have been arguing that the Divorce Act needs to be amended to protect fathers from unfair access denial. However, reports commissioned for the Department of Justice show that, in fact, “failure to exercise access appears to be much more prevalent than access denial or unwarranted access denial”
. Indeed, another study shows that, after divorce, a majority of fathers do not comply with child visitation commitments.
  Most mothers would welcome increased parental involvement from fathers after a divorce, on the condition that it does not threaten their children’s well-being or security
.  When mothers do prevent access it is typically out of concern for the safety and well being of the children at a particular moment. The Lisa Dillman case is an example.
 Where custodial parents deny legitimate access without reason, there are adequate remedies already in place within both the family and criminal courts. 

Parenting time: a vague notion
10.  The concept of parenting time is entirely new, not only in Canadian family law, but also in Common Law. Indeed, in the many jurisdictions that have adopted a parental responsibilities model, none have adopted the language of “parenting time”. Most refer to “residential parent” and “contact parent”. However, Bill C-22 does not refer to the child’s residence, primary or otherwise. This is problematic: where a child will eat supper, do her homework, have her bath and sleep at night are the most basic questions, and the answers to them will not be clear under the proposed reform. Will both parents who have parenting time be required to have a complete home for the child? Will children of divorce now all have two homes, …or will they effectively become “homeless”?  Or is this Bill simply assuming that regardless of any legal status, the mother will always be there to provide clothing, food and shelter for the child? If a change of language must be considered, why did the Department of Justice not adopt language used in other jurisdictions, such as “residence” and “contact”?  However, it is important to note that even in these jurisdictions, litigation has increased, including post-order litigation about contact.

11.  This new terminology also raises concerns about the enforcement of parenting agreements and parenting orders. What will happen when a parent does not bring a child back to the other parent or does not make sure that a child is given her medicine? How can the other parent intervene to protect the best interests of the child? It is sometimes necessary to involve the police when an order is breached. Currently, the police are often reluctant to enforce these orders, claiming they are unclear or that the police have no jurisdiction. The new terminology will only make enforcement more difficult.

12.  The present laws on custody and access provide for “supervised access” when a parent has abused a child or risks harming the child. Will the new concept of parenting time allow for “supervised parenting”, and if so, how would this be done? Would that parent still benefit from the presumption set out in subsection 16(8) that parenting time carries the exclusive responsibility for day-to-day decision-making?

The problems with defining parental responsibility
13.  While the terms custody and access are to be replaced by the concept of “parental responsibility”, this key concept is not defined in Bill C-22.The problem with defining parental responsibility is that most of the actual work of good parenting is invisible.  Because women are usually the primary caregiver,, the work of mothering is taken for granted and is only noticed in its absence . . . or when it is done by a man!. The adequate exercise of parenting responsibilities by women and men is still defined by gendered and sexist expectations and standards. A simple change of language in the Divorce Act, without systemic social change in men’s education about parenting, in workplace culture and in the economic consequences of caring for a child, will not achieve the goal of ensuring that both parents exercise their share of parental responsibilities.
 There is also a risk that the evaluation of each parent’s exercise of parental responsibilities will be watered down to an examination of parental “capacity,” which will entail a lowering of parenting standards that is not in the best interests of the child.  Indeed the test may become “can the parent take care of the child?” instead of “is it in the best interest of the child to be in the care of this parent?”.  

14.  The notion of parental responsibility is also potentially imbued with problematic expectations as to what constitutes adequate or good parenting. These expectations may be based on racial, class-based, heterosexist and able-ist standards and prejudices held by those involved in decision-making – mediators, assessors, lawyers and judges. For instance, some judges may automatically assume that it is in a child’s best interests to reside with the parent with greater material wealth, or with a heterosexual parent rather than a lesbian mother. Others may assume that a mother with disabilities is unable to care for her child adequately. While the best interests of the child test and basic human rights standards provide a guide for defining the boundaries of adequate parental responsibility, crafting a specific definition of parental responsibility remains a challenge.  Replacing the notions of custody and access with parental responsibility will introduce confusion and uncertainty and will not help families resolve difficult disputes. 

Confusion in the proposed decision-making responsibilities
15.  Bill C-22 introduces a separation between the responsibility for the primary care of a child and the responsibility for making decisions that relate to the child. This type of decision-making responsibility is broken down into three categories under the proposed subsection 16(5):  the responsibilities for making major decisions with respect to the child’s health care, education and religious upbringing; the responsibility for making decisions relating to a specific matter affecting the child; the responsibility for making decisions affecting the child other than those provided for above. Nothing in the proposed model would prevent a scenario where a mother would have 80 per cent of all parenting time (and parenting responsibility), but the father would have equal decision-making authority. To expect a mother who is providing primary care to her children to consult with their father every time she needs to make a decision is unwieldy, frustrating and counterproductive for all parties, including the children. It is also antithetical to most people’s understanding of being “separated.” Where two people have separated or divorced, even if just because their lives have progressed in different directions, it is unusual for them to be able to collaborate and cooperate closely for many years, which is exactly what is required by a shared parenting model. Where the separation follows an abusive relationship, it is not just unusual but dangerous.

16.  In addition, there would be a great deal of confusion and overlap between the areas of decision-making identified in subsection 16(5)(d), which refers to the responsibilities for making decisions affecting the child “other than those provided for under subsection 16 (5) b) and c)” 
 and the day-to-day” decision-making authority granted to the parent who is exercising parenting time. Again, it can be expected that extensive litigation will be required to delineate these different types of decisions.

A de facto presumption of shared parenting
17. While the parental responsibility model seems neutral and does not create a formal presumption in favour of joint custody or shared parenting,  in its interpretation and application by judges, lawyers and other family law professionals, women will in fact have to contend with a basic expectation that parenting time and/or decision-making authority should be shared with their ex-spouses. Indeed, research shows that joint custody and shared parenting are already becoming the new models for parenting after divorce: Statistics Canada indicates that 37 per cent of all court orders relating to custody and access now mandate joint custody of the children
. This may be a reflection of the pressure now placed on mothers in the context of mediation, the impact of the 40% rule in the child support guidelines, and the favourable reception by some judges and mediators of the shared parenting ideas in the Report of the Special Joint Committee on Custody and Access. 

18. The model presented in Bill C-22 would lend itself to a default presumption of joint parental responsibility until there is a specific parenting order directing otherwise. According to one expert, under this model, “parenting responsibility would be jointly held by both parents, and would remain so until an order or agreement provides otherwise.”
In countries that have introduced a parental responsibilities model, such as Australia and the UK, as well as many American states, research indicates that judges, lawyers and other family law professionals have gradually adopted a de facto presumption in favour of  shared parenting
.

Why mandatory or de facto shared parenting would be wrong

19. While shared parenting can be a good arrangement for parents who are able to cooperate, who are equally committed to providing care for the child and who both agree that shared parenting or joint custody would be in the best interests of the child, it is definitely not appropriate in situations of abuse of power and/or violence.

20. Given the fact that mothers provide the majority of care most of the time, both before and after separation, a legal presumption that parents would share equally in the care of the children would result in a significant change in the status quo for many children. Unless important reasons exist to justify such a change, custody and access laws must remain focussed on the stabiliiy needs of the children. 
The risk of increasing women’s vulnerability to control and violence

21.  If badly interpreted, the proposed provisions on decision-making authority could lead to situations where women are once again subjected to marital authority and control, despite the fact that they are divorced. For an abuser, decision-making authority often provides the foundation to continue exercising control: to prevent their ex-partners from becoming independent and to ensure that they remain connected with them. Decisions made by someone who is involved for reasons of power and control and not out of genuine interest in the children will more likely reflect the decision-maker’s interests than those of the children. They will certainly not reflect the concerns of the mother, and they could jeopardize her security as well as that of the children

22.  While the proposed criteria defining the best interests of the child do direct a judge to take into consideration the safety of the child and “other family members” in making a parenting order, this language is not sufficient. Specific provisions must be included and operational supports must be strengthened to encourage judges not to order shared parenting time, shared decision-making responsibilities or other forms of decision-making that would jeopardize an abused woman’s or a child’s safety interests.

The negative impact on child support payments

23. The Child Support Guidelines are structured around the notion of “custody and access”. Indeed, the calculation of child support awards is based on the income of the “non-custodial” parent (except in Québec, where different rules apply). If the language of custody and access is abandoned, there will be more uncertainty about how the guidelines will apply. Indeed, with the proposed notion of “parenting time,” it may be difficult to identify a residential parent or a primary caregiver parent. It is certain that even more litigation will follow the passing of  Bill C-22 if it remains unchanged, since the Bill will allow for the recalculation of child support payments “at the request of either or both spouses”, on the basis of updated income information. In addition, the Bill would make it easier for an ex-spouse to engage in inter-provincial proceedings to vary, rescind or suspend support orders without notice to the other spouse (section 18(2) In other words, with the changes proposed in Bill C-22 mothers will have to deal with more - not fewer-  judicial proceedings, in a context where legal aid and advocacy services have been drastically reduced in many provinces. 

The weakening of international kidnapping provisions
24. Another complication that will result from the proposal to abandon the language of custody and access will be the difficulty of using international treaties that still use those expressions. In particular, the Convention on the Civil Aspects of International Child Abduction (The Hague Convention) refers to custody and access, not “parenting time”. Bill C-22 proposes that a parenting order “may” refer to the Hague Convention in order to define who is deemed to have “custody or rights of access” for the purposes of that treaty. The Bill further provides that if the court is silent on the issue, each person to whom parenting time has been allocated “is deemed to have rights of custody for the purposes of that Convention” (ss. 22.1(2)). This implies that unless there is a specific reference stating which parent has “custody” for the purposes of the Hague Convention, both parents will be presumed to have joint custody as long as they have at least some “parenting time” with the child. This would certainly make it more difficult to limit international kidnappings. Inasmuch as it is immigrant women who most often (although not exclusively) have to deal with international kidnapping, this might increase the already disadvantaged position that they face, as immigrants and women of Colour, in law and in society. 

Recommendations: 

We recommend that the terms custody and access be maintained in the Divorce Act, and that subsections 16(1) to 16(7) in the current Divorce Act remain unchanged. The other subsections 16(8), (9) and (10) should be abrogated, since the list of criteria to be considered under the proposed new section defining the best interests of the child (16.2) would address the issues for which they provide. 

In the alternative, if the Committee decides to abandon the language of custody and access, and replace it with the concept of parental responsibility, 

· the responsibilities of caregiving and decision-making must be tied together to prevent abusive fathers from maintaining rigid decision-making control while abdicating any actual caregiving responsibilities; 

· the Act will need to provide better guidance as to where a child will actually reside;

· the Act will need to identify how “supervised parenting” is to be ordered and exercised when both parents have parenting time;

· specific provisions must be added so that shared decision-making responsibilities would not jeopardize an abused woman’s safety interests. 

· the Bill needs to address the gap that will exist between the child support guidelines and the Divorce Act, and 

· provisions will need to be made to better protect children from international kidnappings.

Part 2. Improve the Definition of the Best Interests of the Child Test

25. The introduction of criteria in this Bill (section 16.2) to assist judges and others in considering the best interests of the child is a significant positive initiative that we support. Indeed, criteria can reduce confusion and assist judges, lawyers, mediators, court staff and parents themselves in considering appropriate factors in custody and access cases. 

Elimination of the maximum contact presumption

26. The maximum contact presumption now contained in subsection 16(10) would be eliminated with this Bill, and this is a very important change. Many experts have noted the serious problems caused by this presumption, most glaringly exemplified by the Lisa Dillman case.
 While the proposed subsection 16.2(2) b) would still direct judges to look at the “benefit to the child of developing and maintaining meaningful relationships with both spouses”, we hope that courts will not interpret this provision to enforce contact between children and their abusive fathers, as was done under subsection16(10). 

The history of care for the child

27. This factor (section 16.2(c)) is of utmost importance. For children, the upheaval associated with the separation of their parents is sufficient without adding to it any significant change in their daily routines or their primary caregiver. They should be able to rely on a continuation of whatever caregiving arrangements were in place before the separation. Judges can make parenting orders on a case-by-case basis, unlimited by any presumptions, so that they reflect the ongoing parenting arrangements within each family.  Whichever parent provided most of the care prior to separation should continue to provide most of the care after separation. Care should be examined globally and should not be a mere totalling of minutes spent in the presence of the children, in order to accurately reflect who is taking the responsibility for child-related planning as well as the day to day physical care of the children. This principle has recently been endorsed by the American Law Institute, which has adopted the “Approximation Rule”, by which parenting after divorce is determined on the basis of the amount of time a child has spent in the care of each parent prior to separation
. This principle truly reflects and respects the needs of children.

Family violence

28. Violence against women has serious consequences for children exposed to it. The behaviour and attitudes of an abusive man can have a profound and lasting destructive impact on the children’s well being that will continue with ongoing post-separation contact
. In addition, the ongoing exposure of the mother to her abuser because of a custody order will have a negative impact not only on her safety and equality interests, but on the children’s well being. It is imperative that these realities be a legislated consideration when decisions about post-separation parenting are being made, and that the safety of the abused parent and of the children be acknowledged as a paramount consideration.

29. Bill C-22 proposes to include “family violence” as a factor in the determination of the best interests of the child (section 16.2(d)).  However, the definition does not go far enough in identifying the many kinds of violence that women experience at the hands of abusive spouses. Indeed, the definition refers exclusively to physical violence. This definition is too narrow and does not include other very damaging expressions of male violence such as sexual and psychological abuse. Failure to consider all of the tactics used to maintain power and control over women in a relationship will ultimately fail both mothers and children and put them at risk of further harm. 

30. Another weakness of the proposed criterion is that it fails to identify wife assault as a specific and significant element of “family violence.” Specific focus needs to be placed on male violence against women. The generic reference to “family” violence without a focus on wife assault or spousal violence will side-track efforts at understanding this unique manifestation of historically unequal relations between men and women in the family, and the threat that it represents to the well-being of children.

31. The provisions on family violence should identify the violence risk factors that a court must assess to determine whether a child will be safe in the presence of an abusive parent, as recommended by the B.C. Institute Against Family Violence
. We also endorse the Institute’s recommendations that the circumstances in which shared parenting time and/or decision-making are inappropriate must be spelled out, and a presumption against parenting time and decision-making responsibility in cases involving family violence must be added to the provisions. Supervised access or visits must be provided for in cases involving family violence, and the courts should monitor the protection of the best interests of the child during a supervised contact period.

Race and culture

32. Because of systemic racism, poverty, a lack of access to services and other social barriers, many women of Colour, immigrant women and Aboriginal women face increased challenges in family court. Judges and lawyers may have biases and prejudices about certain cultures and religions and hold a negative opinion of “different” parenting practices in different communities, which will have a discriminatory impact on their evaluation of what is in the best interests of the child
. Studies indicate that the parenting style of women from marginalized communities is more likely to be contested by child welfare authorities
. It is important that decision-makers be encouraged to look at these differences positively, and that a child’s culture and heritage be honoured and promoted in all its dimensions. It is also important that a careful approach be taken with regard to a bi-racial child’s identity that takes into account the evolving and dynamic self-definition that the child may adopt with respect to her identity, language and community. Culture must be understood in its different contexts, and as a concept that is fluid and whose meaning is sometimes contested by some community members. 

33. Bill C-22 does propose to take into consideration culture, religion and Aboriginal heritage in the determination of the best interests of the child (section 16.2(e)). However, the proposed list falls short of some important aspects of a child’s life , such as race and ethnic origin. As has been argued by the African Canadian Legal Clinic
, a child’s self esteem and identity may be strengthened by continuing contact with the parent of the race and culture that she will be perceived to be part of, and such a parent may more effectively provide the child with the skills to face discrimination and racism in the future. It may also be necessary to shield a child from the racism of a parent’s family, and help the child deal with internalised racism and develop racial pride.   The Supreme Court of Canada, in the Edwards v. Van der Perre case has recently recognized that, while it must be examined on a case-by-case basis,  “race can be a factor in determining the best interest of the child because it is connected to the culture, identity and emotional well-being of the child”
. 

34. Further, given Canada’s shameful colonial past and the ongoing legacy of cultural genocide that persists with respect to Aboriginal peoples, the issue of Aboriginal heritage or upbringing should appear in its own paragraph and specifically address the delicate balance that must be achieved to effectively respect and promote the collective rights of Aboriginal Peoples and the equality rights of Aboriginal women, as well as the best interests of the specific child affected by a decision. 

35.  Finally, there is a risk of possible misinterpretation of these new references to culture, race and Aboriginal heritage. Culture, for example, is often invoked by abusive men to justify oppressive or abusive behaviour or to provide legitimacy to male domination in the family
. Some may say that, in their culture, men automatically have custody of the child or that women and girls who have extra-marital sexual relations should be severely punished. The Divorce Act must include a provision that will foster an egalitarian and progressive interpretation of culture that is dynamic and that takes into account the specific and general context in which it arises and is experienced by different families as well as the intersection of gender and class interests. 

Recommendations:
Section 16.2 of the Divorce Act should specify that the issue of safety and security of both the child and her primary caregiver are the paramount concern when deciding on a child’s best interests.  

The circumstances in which shared parenting time and/or decision-making are inappropriate must be spelled out, and a presumption against parenting time and decision-making responsibility in cases involving family violence must be added to subsection 16.2(1)(d).

The definition of family violence at subsection 16.2(3) should be expanded to specifically mention wife assault or spousal violence, and to include “sexual abuse” as well as “psychological abuse,” when it entails a prolonged pattern of behaviour intended to control the victim through humiliation, fear or isolation.

The provisions on family violence should also identify the violence risk factors that a court must assess to determine whether a child will be safe in the presence of an abusive parent, as recommended by the B.C. Institute Against Family Violence.(see Appendix One)  In addition, supervised access or visits must be provided for in cases involving family violence, and the courts should monitor the protection of the best interests of the child during a supervised contact period.

The proposed subsection 16.2(e) must be amended to include race and ethnic origin in the list of factors to be taken into consideration to determine the best interests of the child. 

The reference to Aboriginal heritage should appear in its own paragraph, and specifically address the delicate balance that must be achieved to effectively respect and promote the collective rights of Aboriginal Peoples and the equality rights of Aboriginal women, as well as the best interests of the specific child affected by a decision. 

The Divorce Act must include a provision that will foster an egalitarian and progressive interpretation of culture, race and ethnic origin that is dynamic and that takes into account the specific and general context in which it arises and is experienced by different families, as well as the intersection of gender and class interests. 

Part 3. Protect children’s best interests by promoting women’s equality rights: Add a Preamble to the Divorce Act 

Women’s realities are erased in Bill C-22
36. It is of great concern that there is no reference in Bill C-22 to women’s historic and ongoing inequality and disproportionate responsibilities for childcare in the family, and no stated concern about the particular impact of the Divorce Act on women. The Bill is couched in “gender-neutral” terms such as “parenting responsibilities” and “family violence”. This approach is contrary to stated federal government promises to conduct gender-based analysis, to instil gender equality in all of its laws and policies, and to promote women’s equality vigorously. The Canadian government has committed itself to evaluating the impact of its laws and policies on women by doing a gender-based analysis
.  Internationally, Canada endorsed the Beijing Platform for Action (“PFA”) that calls on governments to “seek to ensure that before policy decisions are taken, an analysis of their impact on women and men, respectively, is carried out”
. In addition, the Canadian Charter of Rights and Freedoms and Supreme Court of Canada jurisprudence have established that the constitutionality of legislation must be evaluated by its impact on historically disadvantaged groups, and in particular on women. Legislation will be deemed discriminatory if it has the effect of exacerbating pre-existing disadvantage, depriving these groups of equal protection or equal benefit of the law. 

The Supreme Court of Canada’s concern for women’s equality in family law
37. The Supreme Court of Canada has indeed recognized that marriage often reinforces women’s inequality (for example M v. H
 and  Moge v. Moge
). As Justice L’Heureux-Dubé wrote in Willick, the Divorce Act must be interpreted in a way that is “sensitive to equality of result as between the spouses”
. More specifically, Justice L’Heureux-Dubé wrote in Young: 

            “When implementing the objectives of the Act, whether considering joint custody or fashioning access orders, courts, in my view, must be conscious of the gap between the ideals of shared parenting and the social reality of custody and childcare decisions…. Research uniformly shows that men as a group have not embraced responsibility for childcare. The vast majority of such labour, both before and after divorce, is still performed by women, whether those women work outside the house or not, and women remain the sole custodial parent in the majority of cases by mutual consent of the parties. … Nor does a joint custody order in most cases result in truly shared custody. Rather in day-to-day practice, joint custody tends to resemble remarkably sole custody…” (emphasis added)
.

38. If future legislation and policy do not acknowledge the social and economic realities of women’s and children’s lives, the end result will be legislation that appears equitable, but that in reality reinforces women’s dependence and subordination vis-à-vis their spouses, as well as threatens their security, their dignity and their freedom. This result is contrary to the best interests of their children.

Adding a Preamble to the Divorce Act
39. This is why it is very important to add a Preamble – or an “application” provision -- to the Divorce Act that would provide an equality-rights framework for family law professionals and decision-makers. Such a Preamble would allow for a contextualized interpretation of the experiences of the women, men and children whose lives will be affected by these decisions and would help decision-makers take into consideration factors that would ensure a fair and egalitarian outcome.  

40. There are many precedents in Canadian law for such a Preamble. For example, Bill C-71, An Act to Amend the Criminal Code (self-induced intoxication) provides the following in its Preamble: 


“Whereas the Parliament of Canada recognizes that violence has a particularly disadvantaging impact on the equal participation of women and children in society and on the rights of women and children to security of the person and to equal protection and benefit of the law as guaranteed by sections 7, 15, and 28 of the Canadian Charter of Rights and Freedoms”

Another example can be found in Bill C-27, An Act to Amend the Criminal Code  (child prostitution, child sex tourism, criminal harassment and female genital mutilation), which has the following passage in its Preamble: 


“Whereas the United Nations Declaration on the Elimination of Violence Against Women (General Assembly resolution 48/104, 20 December 1993) and the Platform for Action of the Fourth World Conference on Women (Beijing, 1995) recognize that violence against women both violates, and impairs or nullifies, the enjoyment by women of their human rights and fundamental freedoms”

More recently, the new Immigration and Refugee Protection Act
 was enacted, including an “application” provision that provides the following: 


“3(3) This Act is to be construed and applied in a manner that … d) ensures that decisions taken under this Act are consistent with the Canadian Charter of Rights and Freedoms, including its principles of equality and freedom from discrimination and the equality of English and French as the official languages of Canada; ….f) complies with international human rights instruments to which Canada is a signatory; …”

Recognizing caregiving and violence against women
41. The Preamble to the Divorce Act should recognize the specific position of women in Canadian families, in particular the fact that both historically and currently women have been and most often remain the primary caregivers of children. The Preamble should acknowledge the prevalence of violence against women and the fact that this violence is a manifestation of historically unequal relations between men and women, as has been recognized in the United Nations Declaration on the Elimination of all Forms of Violence Against Women. The Preamble should state that the constitutional right to life, liberty and security of the person must be guaranteed equally to women and to children, and that the Divorce Act should be interpreted accordingly. It should also acknowledge Canada’s commitments under the Convention on the Elimination of all Forms of Discrimination against Women (CEDAW). 

Recognizing the specific needs of Aboriginal peoples
42. Women’s constitutional equality interests are also greatly affected by the ongoing racism and discriminatory attitudes in society, in the legal profession and in the courts. Countless reports have pointed to the unbearable conditions in which Aboriginal men and women live in Canada and the ongoing legacy of colonialist policies against Aboriginal women in the Indian Act and in family law. This legacy has a profound impact on how the legal profession and the courts deal with Aboriginal mothers in many different contexts, including custody and access.
 It may also sometimes have a negative impact on the approach that Band Councils and other decision-making authorities on Reserves may adopt, relative to the custody and access of children. Thus a preamble to the Divorce Act must urge decision-makers to be attentive to the needs of Aboriginal children and to the equality rights of Aboriginal women. 

Recognizing the ongoing manifestations of racism

43. Similarly, the Preamble must take into consideration racial discrimination, the systemic inequality of racialized women, and the ongoing manifestations of racism in different institutions, including the legal system. It must also recognize the many ramifications of the social and economic disadvantages flowing from racism in the context of divorce. In particular, the preamble must encourage an interpretation of “culture” that is dynamic, egalitarian, and human-rights oriented. It should make specific reference to Canada’s commitments arising from its having ratified the Convention on the Elimination of Racial Discrimination. 

Protecting women and children against homophobia, able-ism and other discriminatory attitudes.

44. The Preamble must also encourage decision-makers to make sure that homophobic value judgments against lesbian mothers are screened out of the post-divorce parenting determination process, and that judges and other family law practitioners not base their decisions on a parent’s sexual orientation.  They must also avoid giving undue consideration to a mother’s disability (or their perception of her disability) with respect to her capacity to parent her child adequately.

45. The Preamble should have a general prohibition against discrimination against those who are historically disadvantaged on the basis of class or socio-economic condition, Aboriginal heritage, race and ethnic origin, disability or sexual orientation. Without a comprehensive gender equality analysis and strategy, any forthcoming legislation on post-separation parenting will promote women’s continued inequality.  In fact, as long as women remain the primary caregivers of children, enhancing women’s equality is in the best interests of children. Law reform can and must simultaneously take into account and promote both the best interests of children and the equality interests of women.

Creating a reporting mechanism to hold government accountable

46. Finally, a mechanism for monitoring the interpretation and the application of the Divorce Act provisions on women and on children should be put in place. Precedent exists for such a mechanism, for example in the Immigration and Refugee Protection Act which provides for an annual report to Parliament that must include “a gender-based analysis of the impact of this Act”
.

Recommendation: 

The Divorce Act must begin with a Preamble that recognizes the historic and ongoing inequality and disproportionate responsibilities for childcare of women in many if not most families, as well as the gendered nature of power, control and violence. It must acknowledge the ongoing manifestations and experiences of racism and its negative impact on racialized communities and Aboriginal peoples, as well as the pervasiveness of discrimination based on sexual orientation, disability and class.  It must acknowledge and promote all women’s human rights as protected by sections 7, 15 and 28 of the Canadian Charter of Rights and Freedoms, as well as by international instruments, such as the Declaration on the Elimination of Violence against Women, the Convention on the Elimination of All forms of Discrimination against Women, the Convention on the Elimination of Racial Discrimination and the Beijing Platform for Action.  The Preamble should propose an equality rights framework for interpreting the provisions of the Divorce Act and, in particular, should prohibit any discrimination on the basis of sex, class or socio-economic condition, Aboriginal heritage, race and ethnic origin, disability or sexual orientation. 

A specific provision mandating an annual report to Parliament on the application of the Divorce Act should be included that specifically directs the Department of Justice to do a gender-based analysis of the impact of the Act on women and children.

Part 4: Ensure Women’s Access to Justice

Mediation

47. The current Divorce Act requires that lawyers discuss with their client the possibility of reconciliation and inform the client of facilities that might be able to assist such a reconciliation.  It also requires that a lawyer mention mediation to a divorcing client. Bill C-22 would mandate lawyers to talk about “other family services known to the barrister.” No mention of violence or power imbalances is made in this section and it would seem that a lawyer must mention alternative dispute resolution mechanisms in all cases. Since mediation is never appropriate in cases where a woman has been abused by her partner, or where there is a power imbalance between the parties, an exception to this requirement should be indicated in the section for cases not appropriate for alternative dispute mechanisms. A screening mechanism should be provided to identify cases where there is violence or concern about the safety or the emotional, psychological or physical health of the parties. 

48. Bill C-22 would also amend subsection 16(6) of the Divorce Act, to allow a court to “provide for a dispute resolution process for any or all future disputes regarding parenting arrangements, if the process has been agreed to by the persons who are to be bound by that process.” It is worrisome that some women may agree to forego their rights to access the courts in “any or all future disputes.” Provisions should be made for protecting the best interests of the child and the security and equality interests of children and their mothers, and the Divorce Act should authorize judges to set aside agreements made under the threat of violence or other forms of coercion.

Legal aid

49. Legal aid plans must be expanded to allow access to all those who require it regardless of geographic locations or financial considerations. As a result of their disadvantaged economic status, it is most frequently women who need family law legal aid.Further marginalized communities among women experience additional poverty, which limits their access to justice even more if legal aid is not adequately funded. Funding for family law legal aid has been severely curtailed across Canada and does not command the same priority as legal aid for criminal law matters. This imbalance disadvantages primarily women. Legal aid funding must be increased to ensure that women do not experience gender discrimination within the overall legal aid system.

Education

50. It is important that judges, lawyers, mediators and assessors receive appropriate training on the gender dynamics involved in family law issues and violence against women and its impacts on children, as well as the cultural and other biases that may influence their decision-making process. 
 Parenting Classes

51. Parent education should not be attached to the family law process. Information sessions that outlines the impacts of separation and divorce on children are not parenting classes. If such information sessions are to be provided, they must also screen out cases in which there is women or child abuse, emphasize the impact of child abuse on children and support the right of women to leave abusive relationships.
Unified family courts

52. We are hoping that the proposed funding and support for unified family courts will help expedite the family law process and ensure that women can have access to knowledgeable and qualified judges. However, unified family courts are not an automatic answer to the problems that women currently face in the legal system.  What is needed is a specific expedited process within all family courts to screen for violence and provide supports to move the process along quickly and safely. 

Funding for services

53. The federal government has announced that $63 million will be invested in support services in family law over the next five years. This amount is not sufficient to respond adequately to the needs of women and children across all the provinces and territories. Extensive services need to be put in place for screening cases for violence against women and children, training legal professionals and other family law professionals, tools for family court players, women’s advocates who can provide safety planning and family court support for women, etc. Given the likelihood of increased litigation due to the new legislation, the need for increased funding for services such as legal aid, screening and women’s advocates is considerable. 

Recommendations:  

Mediation must never be mandatory. A screening mechanism should be provided to identify cases where there is violence, or concern about the safety or the emotional, psychological or physical health of the parties. Where a woman discloses past abuse/control issues, she should not be expected to enter or continue with mediation. Mediation should not be recommended as a form of therapeutic intervention for so called “high conflict” family law disputers. Use of any form of alternative dispute resolution must never be a required prerequisite to family court access nor a requirement for receiving legal aid or any community support services related to family law issues.

Parent education should not be attached to the family law process. Information sessions that outlines the impacts of separation and divorce on children are not parenting classes. If such information sessions are to be provided, they must also screen out cases in which there is women or child abuse, emphasize the impact of child abuse on children and support the right of women to leave abusive relationships.

Legal aid services must be viewed as a right and made available to all women who require them. Legal aid services must ensure that barriers to access, such as literacy issues and barriers for women with disabilities are removed.  French language services and language interpretation must be available when needed. The Federal government must provide adequate funding for legal aid to Provinces and Territories for family law matters and must ensure that provinces and territories use this money appropriately.

Lawyers, judges and all family court personnel must receive mandatory training in the new legislation that also includes training on the realities and dynamics of women’s poverty and violence against women, racism, homophobia and discrimination against persons living with a disability, and the differential impacts these may have on women, especially in the context of ongoing family court proceedings.
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Subject: The proposed amendments to the Divorce Act (Bill C-22)

….
3. Specifying Violence Risk Factors

As in New Zealand, we suggest that the Divorce Act set out the following factors that a court must consider in assessing whether the child will be safe: "In considering whether or not a child will be safe while a violent party has custody of or access to the child, the Court shall have regard to the following matters:

a. the nature and seriousness of the violence used; 

b. how recently the violence occurred; 

c. the frequency of the violence; 

d. the likelihood of further violence occurring 

e. the physical or emotional harm caused to the child by the violence; 

f. whether the other party to the proceedings 

i. considers that the child will be safe while the violent party has custody of or access to the child,

ii. consents to the violent party having custody of or access (other than supervised access) to the child; 

g. the wishes of the child, if the child is able to express them, and having regard to the age and maturity of the child; 

h. any steps taken by the violent party to prevent further violence occurring; 

i. such other matters as the Court considers relevant." 

The court should also be directed to have regard to whether the primary care giver feels safe from further violence.
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