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GOSSELIN DECISION: A DIVIDED COURT 

OTTAWA- The National Association of Women and the Law (NAWL) is extremely disappointed by the majority ruling of the Supreme Court of Canada in Gosselin v. the Attorney General of Québec. 

“The majority of the Court did not seem to appreciate that reducing welfare benefits to below subsistence levels is a profound attack on the physical and psychological integrity of poor people, and indicates a serious lack of respect for their well being, dignity and equality,” says Shelagh Day, a special human rights advisor for NAWL.

Nonetheless, NAWL is encouraged by two facts. First, on the question of whether the Québec social aid regulation, which reduced welfare for those between 18, and 30 to $170 a months was discriminatory based on age, the decision is a close one, a 5/4 split. Secondly, an overwhelming majority of the Court (8 of 9 Justices) leaves the door open for a claim that the s. 7 right to security of the person can include a positive obligation on government to provide adequate social assistance. These two facts, taken together, make it clear that the outcome of another case involving a different welfare scheme may be different, where for example, people of all ages are being denied welfare because of time limits, bans and other bars to eligibility.
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The differing decisions of the Court on both ss. 15 and 7 turn mainly on different views of the evidence in this highly fact-specific case.

NAWL is particularly encouraged that two members of the Court (Arbour and L’Heureux- Dubé) explicitly recognize that lack of adequate social assistance can, and in this case, did result in a violation of the constitutional right to security of the person. Justice Arbour developed an innovative framework that would allow for the protection of social and economic rights under Section 7 of the Charter, stating that the right to a minimum level of social assistance is intimately intertwined with consideration basic to one’s health and, at the limit, even one’s survival.

“This is the first case in which the Supreme Court of Canada has dealt head-on with the poverty of Canadians, and the inadequacy of welfare schemes. We consider this the beginning for the development of Canadian judicial thinking on the subject. The decision of the Court leaves all doors open, “ said Andrée Côté, NAWL’s director of legislation and legal reform. 


NAWL applauds and honours Louise Gosselin for her courage and strength to bring forth the struggle to ensure the dignity of poor men and women in Canada. Thanks to her efforts, the courts and legislators should be more open to recognizing the social and economic rights in the future.  
NAWL is a national non-profit women's organization that promotes the equality rights of women through legal education, research and law reform advocacy.
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