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Honourable Martin Cauchon

Minister of Justice

284 Wellington St. 

Ottawa, Ontario

Canada K1A 0H8






October  25, 2002

Re: Custody and Access

Minister Cauchon, 

In August, you announced your intention to introduce changes to the Divorce Act and to abandon the concepts of custody and access. The National Association of Women and the Law urges you to proceed with utmost caution in your proposed reforms to family law in regards to the care and responsibility for children after divorce. 

This line of reforms has been tried in other countries – in the U.K., Australia and in many U.S. states – and has been shown to be ineffective to bring about real change in favour of collaborative parenting. However, these reforms have been shown to subject women to constant contact and negotiations with their ex-spouse, and to control and coercion by those men who wish to use the law and the legal system as a tool of woman abuse. 

Abandoning the language of custody and access, in favour of expressions such as “shared parenting” or “parental responsibility” will also have many negative consequences on the interpretation of the federal Child-Support Guidelines, and it will no doubt be used to reduce or eliminate child-support payments to women. It will also be the source of extensive litigation over the meaning of parental responsibility, its day to day exercise, and the specific parameters of the care and control that each parent is expected to exercise in regard to the child. In addition, abandoning the language of custody and access will create confusion in regards to the interpretation of international treaties protecting children from abduction, such as the Hague Convention. 

We fear that this type of reform will further entrench women’s inequality in the family and make women more vulnerable to coercion and violence. As we have recommended in a brief that NAWL developed in collaboration with the Ontario Women’s Network on Child Custody and Access in June 2001, violence against women must be an overriding consideration in all aspects of family law, and every case before the family courts must be examined for the possible existence of violence and/or coercive control. Research has shown that in too many cases, the existence of violence against women does not come to light. Therefore, developing special or separate rules to deal with cases involving violence will not be effective. 

We are alarmed that you never mention in your public statements the need to respect and promote the equality interests of women, despite the fact that many women’s organizations across Canada have been urging you to do so. Paying attention to women’s equality is essential to the effective promotion of children’s best interests.  As the Supreme Court of Canada has repeatedly stated, the government is constitutionally required by section 15 of the Canadian Charter of Rights and Freedoms to specifically address the impact that a law may have on women’s equality rights. As Justice Claire L’Heureux-Dubé wrote in Willick, the Divorce Act must be interpreted in a way that is “sensitive to equality of result as between the spouses”. 

NAWL also considers that the guiding criteria in decisions on custody and access after divorce must be the best interests of the children. The “rights” of the fathers should not be the paramount consideration, and fathers do not always have a “right” to equal access to and responsibility for a child. Nevertheless, many judges and legal professionals already seem to believe that this is so, and decisions are being taken daily in our courts that are simply not in the best interests of the children. They are doing this despite the fact that Justice L’Heureux Dubé reminded the courts in Young that they need to be “conscious of the gap between the ideals of shared parenting and the social reality of custody and childcare decisions”. This is why NAWL recommends that the best interests of the child test be explicitly defined in the Divorce Act and that a provision defining the guiding principles that should be referred to when interpreting the Act, be included. We believe that this is the only way to ensure that the safety, security and well-being of the child, and the child’s caregiver, be fully taken into consideration, and that the Divorce Act be interpreted according to the principles of substantive equality.

When we met with you in June 2002, you expressed a desire to include references to equality in the Divorce Act, as well as specifying the criteria that should be used to interpret the “best interests of children” test. Subsequent to this meeting, NAWL has asked its Working Group on Family Law to explore these questions, and we are now sending you the analysis and recommendations of the Working Group, appended to this letter. 

NAWL recommends that a Preamble of the Divorce Act clearly acknowledge:

· the historic gendered division of labour and responsibilities within the family, as well as ongoing systemic discrimination against women; 

· the importance of ameliorating the position of women in the family as well as in society; 

· the importance of ensuring that the Act  does not entrench or exacerbate the existing disadvantage of women; 

· the importance  of ensuring that the Act respects and promotes women’s equality rights, and in particular women’s rights to safety, autonomy and dignity.

NAWL also recommends that the following principles guide the interpretation of the Act: 

· This Act must be interpreted and administered so that the safety and well-being of children and of children’s caregivers is of paramount importance.

· The history of caregiving responsibilities when the family was intact is relevant to the capacity of parents to assume parenting responsibility upon divorce. 

· Children and caregivers should be protected from situations that generate a climate of coercion or fear.

· Contact between children and non-residential parents is to be encouraged but not when there is a climate of coercion or fear.

· Shared decision-making and/or shared residence are not appropriate in high conflict cases or cases involving a history of abuse.

· Day-to-day decisions should normally be made by the parent with whom the child resides.

Finally, NAWL suggests the following list of factors in assessing the best interests of the child:

· the paramount importance of ensuring the safety and well-being of the child and the child’s caregivers

· the practical realities of the child’s life, including primary care, whether both parents have a relationship with the child, and whether there is a climate of coercion, violence and fear

· whether a parent has demonstrated responsible parenting in the past 

· the importance of continuity in the child’s care 

· the quality of the relationship the child has with a parent and the effect of maintaining that relationship

· the quality of the relationship between the parents, taking into account that conflict between parents diminishes the benefits to children of contact

· a history of family violence, which contraindicates custody or unsupervised contact with the abuser

· a history of high conflict or family violence, which contraindicates shared decision-making or shared residence orders

· the diverse realities and parenting practices of families in Canada, and the child’s cultural and racial heritage

· the child’s views where it can be clearly ascertained that the child has not been manipulated, threatened or otherwise coerced

We trust that you will take these into consideration, and that you will ensure that law reform options that your Ministry will put forward effectively promote children’s best interests, by guaranteeing women’s substantive equality rights. 

Finally, we wish to reiterate what NAWL has stated in past correspondence, that it is essential that proper measures be put in place to ensure that women have access to justice, and that they be able to obtain legal representation. A substantial increase in federal government funding for legal aid, with a special fund for civil legal aid and family law matters, would be one concrete way for your department to show its commitment to the substantive equality rights of women.  We also reiterate NAWL’s request that you convene a national consultation of equality-seeking women’s groups to discuss law reform in this area, and hope that you will agree to organize such an event in the near future.

Yours truly, 

Susan B. Boyd

Professor, Faculty of Law, University of British Columbia

On behalf of NAWL’s Working Group on Family Law

cc. :

The Rt. Honourable John Chrétien

Prime Minister of Canada

Hon. Jean Augustine

Secretary of State (Multiculturalism) (Status of Women) 

The Honourable Ethel Blondin-Andrew

Secretary of State (Children and Youth)

The Honourable Anne McLellan

Minister of Health

Dr. Carolyn Bennett, MP

Michel Bellehumeur

Justice Critic, Bloc Québécois

William Alexander (Bill) Blaikie

Justice Critic, NDP

Peter Gordon

Justice Critic, Progressive Conservative

Diane Bourgeois Status of Women Critic

Status of Women Critic, Bloc Québécois

Judy Wasylycia-Leis

Status of Women Critic, NDP

Libby Davies

Children and Youth Critic, NDP

Paul Crete

Children and Youth Critic, Bloc Québécois

